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VOTING RIGHTS ACT: BILINGUAL EDUCATION,
EXPERT WITNESS FEES, AND PRESLEY

WEDNESDAY, APRIL 1, 1992

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:36 a.m., in room
2237, Rayburn House Office Building, Hon. Don Edwards
(chairman of the subcommittee) presiding.

Present: Representatives Don Edwards, Craig A. Washington,
Michael J. Kopetski, Henry J. Hyde, and Howaré Coble.

Also present: Melody Barnes, assistant counsel, and Kathryn
Hazeem, minority counsel.

OPENING STATEMENT OF CHAIRMAN EDWARDS

Mr. EDWARDS. The subcommittee will come to order.

In 1975 and again in 1982, Congress amended the Voting Rights
Act of 1965 to provide language assistance for Alaskan Native,
Asian-Arrerican, Hispanic and native American citizens. Many of
these citizens were from environments where English is not the
dominant language. Because of the language barrier, many were
unable to effectively exercise their right to vote. Thus, it was nec-
essary for this body to enact and subsequently expand section 203
of the Voting Rights Act.

Unfortunately, many, but not all, of the problems that led to the
enactment of section 203 still exist. Therefore, it is necessary for
us to extend the coverage of section 203 for an additional 15 years.
Also, we should make cEan es in section 203 to ensure that a¥1 citi-
zens are able to exercise the franchise. Such changes should pro-
vide lar*.Fuage assistance for jurisdictions in large language minor-
ity populations.

I hope that these hearings can afford us the opportunity to gath-
er the information necessary to pass this greatly needed legislation.

We welcome the gentleman from Washington—the gentleman
from Texas, Mr. Wasﬁington.

Mr. WASHINGTON. I'll accept “the gentleman from Washington,
Mr. Texas.”

[Laughter.]

Mr. EDWARDS. Do you have a statement, Mr. Washington?

Mr. WASHINGTON. 1 do not, Mr. Chairman.

Mr. EpwARDS. All right, well, then we’ll proceed.

Well, we’re honored to have our colleague, the Honorable Solo-
mon Ortiz of Texas here. He represents the 27th District of Texas,

n
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and he’s in his fifth term in Congress. He’s a member of the Armed
Services and Merchant Marine and Fisheries Committees as well
as the Select Committee on Narcotics Abuse and Control. Mr. Ortiz
is also chairman of the Congressional Hispanic Caucus.

Wde’re delighted to have you here, Mr. Ortiz, and you may pro-
ceed.

STATEMENT OF HON. SOLOMON P. ORTIZ, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Mr. OrTiZ. Thank you, Mr. Chairman. I want to thank you for
the opportunity to allow me to testify on the reauthorization of sec-
tion 203 of the Voting Rights Act. I come before you today as chair-
man of the Congressional Hispanic Caucus in order to allow my
i:)ol}efagues the full opportunity to speak, 1 will keep my comments

rief.

The Congressional Hispanic Caucus is committed to giving Amer-
icans, all Americans, including citizens whose first language is not
English, the opportunity to fully participate in the electoral proc-
ess. To fulfill that commitment, members of the Congressional His-
panic Caucus introduced H.R. 4312, the Voting Rights Improve-
ment Act of 1992. H.R. 4312 would, in the judgment of the caucus,
improve the effectiveness of section 203 by better ensuring that
large Hispanic and other language minority communities receive
bilingual voting assistance.

As you listen to today’s testimony, I ask the subcommittee to
keep in mind the purpose of the Voting Rights Act, to guarantee
the right to vote. To abridge that right in any way would under-
mine the foundation of democracy.

For the specifics of H.R. 4312, I refer the subcommittee to Con-

gressman Serrano, who introduced the bill on behalf of the caucus.

I thank you and, with your consent, I would like to submit a full
written statement for the hearing record.

Mr. Ebwarps. Thank you. Without objection, all of the
statements will be printed in full in the record.

Mr. OrT1Z. Thank you, Mr. Chairman

[The prepared statement of Mr. Ortiz follows:]
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Statement of Congressman Solomon P. Ortiz
Before the House Judiciary Subcommittee on
Civil and Constitutional Rights
April 1, 1992

Mr. Chairman, thank you for the opportunity to
testify on the reauthorization of Section 203 of the
Voting Rights Act. I come before you today as Chairman
of the Cungressional Hispanic Caucus.

. The Congressional Hispanic Caucus is committed to
Giving all Americans, including citizens whose first
language is not English, the opportunity to fully
participate in the electoral process.

To fulfill that commitment, Members of the
Congressional Hispanic Caucus introduced HR 4312, the
Voting Rights Improvement Act of 1992. HR 4312 would, in
the judgement of the Caucus, improve the effectiveness of
Section 203 by better ensuring that large Hispanic and
other language minority communities receive bilingual
voting assistance.

My remarks to the Subcommittee will address the
following issues:

. why should bilingual voting assistance be provided?

. What are the approximate costs of providing
assistance?

Why should bilingual voting assistance be provided?

The right to vote is the foundation of democracy.
The vote gives citizens access to the political process.
Because it gives citizens the ability to elect responsive
elected officials, the vote is the most powerful tool
that an individual can use to influence the way our
government is run.




ERIC

Aruitoxt provided by Eic:

Statement of Congress Solomon P. Ortiz
on Bilingual Voting Assistance
Page 2

This ability to bestow political power to an individual or
community, more than anything else, should drive our belief in
bilingual voting assistance. Bilingual voting assistance can make
the difference in whether Hispanics and others participate in the
political process. When put in this context, bilingual voting
assistance can be seen not as & policy alternative, but rather as
a moral imperative.

The number of voters requiring bilingual assistance is large
and growing. According to Census data, the number of Spanish-
speaking persecns in the U.S. grew from 8.8 million in 1979 to 14.5
million in 1989, an increase of nearly two-thirds.

It has been suggested that bilingual assistance in voting, and
in other arenas of American life, would inhibit the integration of
this growing population into the mainstream of American culture.
That argument is dead wrong.

Providing bilingual voting assistance is a way of encouraging
citizens to participate in the most American of institutions -- the
political process. By giving Hispanics a reason to believe in
American government and by giving them a way to become invested in
the decisions our government makes, bilingual voting assistance can
cultivate a sense of pride and civic duty in Hispanics that is
sorely needed in today's anti-government climate.

Hispanics know and understand this. Ninety-five percent of
Hispanic immigrants stated that the most important reason for

securing American citizenship was that it permits immigrants the
right to vote, according to a survey conducted by the National
Association of Latino Elected and Appointed Officials.

There might be less of a need for bilingual voting assistance
by Hispanics if our schools successfully equipped Hispanic youth
with a command of the English language. Receiving bilingual
assistance should be a right. But if fewer Hispanics required
bilingual assistance, the need to extend and revise Section 203
would be less urgent.

Unfortunately, American schools are failing the nation’s
Hispanic community. Hispanics have the highest drop-out rate of
any major population group, with nearly one in two Hispanic
students leaving schools Lefore receiving their degree. Moreover,
the demand for bilingual education continues to far outstrip the

supply.

in short, if we keep in mind what the right to vote is all
about, the pYovision of bilingual voting assistance seems as
obvious, importamt, and productive as extending the franchise to
women, African-Americans or eighteen-year olds.
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Statement of Congress Solcmon P. Ortiz
on Bilingual Voting Assistance
Page 3

What are the approximate costs of providing assistance?

Although it is difficult to pinpoint a precise price-tag for
providing bilingual voting assistance, current cost estimates
suggest that bilingual voting assistance is an inexpensive way to
broaden political participation.

The best indication of the low cost of bilingual voting
assistance is a 1984 report conducted by the General Accounting
Office (GAO). According to the report, the total cost of providing
written assistance averaged 7.6 percent, when calculated as a
proportion of total election costs.

Oral language assistance was even less expensive. Two hundred
five (205) of 259 reporting counties reported that they incurred no
additional election costs as a result of providing oral language
assistance. Thirty nine-other counties reported that oral language
assistance averaged lecs than a thousand dollars per county.

State governments reported a similarly low cost for bilingual
voting assistance. Such assistance added an average of less than
$22,000 per state in a survey of ten states. For six of these
states, these costs represented only two percent of total election
costs.

The GAO report also anticipated that bilingual voting
assistance costs would decrease over time as election materials
were recycled and as officials gain more expertise in targeting
assistance language minority communities.

Conclusion

My testimony has attempted to address only two issues in the
debate on bilingual voting assistance: justification and cost.

In addition to reauthorizing Section 203, the voting Rights
Improvement Act of 1992 (HR 4312), introduced by the Zongressional
Hispanic Caucus, would also close some of the large gaps in Section
203 coverage. Several large Hispanic communities which should be
receiving bilingual voting assistance by any rational standard
remain uncovered by Section 203.

I refer the Subcommittee to Congressman Serrano, who
introduced the bill on behalf of the Caucus, for the specifics of
the legislation.

The underlying policy issues, however, are the same for both
simple reauthorization and for including more communities under
Section 203 coverage -- bilingual voting assistance is an



Statement of Congress Solomon P. Ortiz
on Bilingual Voting Assistance
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inexpensive way to extend the franchise.

I urge the Subcommittee to reauthorize Section 203 and to
include the reforms suggested in HR 4312, the Voting Rights
Improvement Act of 1992.

Thank you.
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Mr. EDWARDS. May I introduce you also? We're so pleased to
have you, Mr. Serrano.

Mr. Serrano is a member of the Education and Labor Committee
and Small Business Committee. He represents the 18th District of
New York. He's also, of course, a member of the Congressional His-
panic Caucus and is a cosponsor of H.R. 4312, the Voting Rights
Improvement Act of 1992. We welcome you an1 you may proceed.

STATEMENT OF HON. JOSE E. SERRANO, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Mr. SERRANO. Thank you. Thank you to Chairman Ortiz and
thank you, Mr. Chairman.

Distirguished chairman and members of the subcommittee,
thank you for the opportunity to present testimony on the reau-
thorization of section 203 of the Voting Rights Act of 1965 and to
urge your favorabie consideration on H.R. 4312, legislation which
I and the caucus have sponsored.

I represent the 18th Congressional District in the State of New
York. I was born an American citizen in Puerto Rico and came to
the United States when I was 7 years old. My first language was
Spanish. I learned English only after I arrived in the United
States. I represent the South Bronx, a district widely believed to
be the poorest in the Nation. My district is nearly 60 percent
Latino in a county which is nearly 44 percent Latino.

The Voting Rights Act, and section 203 in particular, are largely
responsible for the opportunity that I have been given to serve in
the Congress of this, the greatest, the most free and democratic na-
tion in the world. I am proud of my accomplishments and those of
my community, of which I am a product.

With pride in my community comes a debt, to ensure that those
who follow me are offered genuine opportunities to themselves
achieve. It is service to this debt which guides my work in Con-
gress and which has led me to sponsor this legislation to reauthor-
ize section 203.

I start my testimony with a very personal appreciation of the
need for, and the value of, the language assistance provisions of the
Voting Rights Act. In 1985, while serving as an assemblyman in
the New York State Legislature, I ran for the office of president of
the Borough of the Bronx. I ran as a long shot. I nearly won. After
impounding the voting machines and conducting several court-or-
dered recounts, officially I lost by less than 1 percent of the vote.
Several weeks in advance of the election, it came to my attention
that the board of elections of the city of New York had no plans
to provide bilingual assistance to voters, in spite of the fact that
language minority voters clearly exceeded 5 percent of the voting
population. Not only was the board of eiections hostile to the provi-
sion of bilingual services, some of its practices actually discouraged
limited English-speaking voters from exercising their franchise.

I turned to section 203 of the Voting Rights Act to enforce the
rights of Latino voters to participate effectively in the election and
to elect the candidate of their choice. I, and the Latino voters who
joined my suit, alleged that the acute shortage of trained Spanish-
speaking election inspectors and interpreters, coupled with the
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dearth of bilingual voter information, conspired to disenfranchise
thousands of New York City voters. _

The litigation was settled by stipulation, pursuant to which the
board of elections was required to conduct, under the supervision
of the court, an aggressive voter education campaign in the Span-
ish language written press, radio, and television. In addition, the
board of elections was required to prepare a list of polling places
and election districts for which bilingual assistance was required
and to recruit students and other bilingual people to serve as in-
spectors and interpreters throughout the borough.

As I stated, I did not win that election, but I came within 1 per-
centage point. More importantly, thousands of Latino voters were
franchised for the first time. This, indeed, was a victory.

My testimony to you, then, comes from direct, deeply personal
experience. Section 203 is not a luxury. It is the essence of the
franchise for a large and growing number of voting American citi-
zens. In addition, I and the caucus testify on behalf of over 25
groups on the Language Rights Task Force, representing national
constituencies in the Asian, native American, Puerto Rican, and
other Latino communities throughout the Nation.

Voting is the primary means %y which citizens participate in the
governance of their towns, counties, ci‘les, States, and Nation. It
is a fundamental right protected by the U.S. Constitution, a right
which goes to the essence of our democracy. It is the voice through
which citizens are heard on those concerns and interests relevant
to their lives and the tool with which they ensure that people sen-
sitive to their needs are elected to govern. It is a right guaranteed
to all Americans, no matter their heritage, educational or economic

background, and regardless of the language which they speak. The
Voting Rights Act was ado(s)ted to rid this country of discrimination

in voting and to safeguard for minorities an equal opportunity to
participate in the political process and to elect representatives.

Section 203, Mr. Chairman, of the act is that tool by which the
rights of limited En% ish-proficient voters are preserved and the
barriers to their equal, etfective participation are removed. Citizens
who are unable to effectively participate in an election because of
the difficulty of language are denied the franchise, just as surely
as they would be if literacy tests were administere(f or poll taxes
ievied. If bilingual election assistance is not guaranteed, a substan-
tial number of U.S. citizens would be disenfranchised because they
could not understand a ballot written only in English.

The effectiveness of the assistance provided pursuant to section
203 has been proven in the Hispanic, Asian-American, native
American, and Alaskan Native communities, and the continuing
need for language assistance in voting remains significant. Data re-
ported by the Mexican-American Legal Defense and Educational
Fund in a study substantiates that services provides under the pro-
visions of 203 are widely and effectively employed by Latino voters.
Those successes achieved under section 203 are real and measur-
able. The communities served by the provisions still face real obsta-
cles to empowerment and full equal political participation in this
society.

Language minority communities, the intended beneficiaries of
section 203, have grown dramaticaliy during the past decade. How-
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ever, while these communities continue to enjoy significant growth,
formidable barriers to full and equitable participation in the proc-
ess still remains. As the National Council of La Raza reports in its
February 1992 study, Latinos continue to suffer historic edu-
cational, economic, and health care disparities as compared with
the general population. Experience cver these last 10 years, Mr.
Chairman, with section 203 confirms its effectiveness, but also re-
veals some inadequacies in the method by which jurisdictions are
identified for coverage.

Relying exclusively on the 5-percent trigger deprives large lim-
ited English-proficient populations of the badly needed assistance.
Significant jurisdictions, such as Los Angeles ounty, Cook County,
Queens County, Philadelphia, and Essex Counties all have an esti-
mated total of at least 300,000 limited English-proficient Latino
voters who have been denied bilingual voting assistance because
none of these counties meet the 5-percent standard. These counties
are densely populated, major metropolitan areas in which it is vir-
tually impossible for the Latino limited English-proficient voting
populations to meet the 5-percent margin, even though those popu-
lations are numerically large.

Similarly, arge Asian-American communities in Los Angeles,
San Francisco, and three of New York City’s counties—Kings,
Queens, and New York or Brooklyn, Queens, and New York, Man-
hattan, as you know them—are currently not covered though they
have significant language minority populations. Coverage of the na-
tive American community is also thwarted by an imprecise defini-
tion contained in section 203.

Section 203, in our opinion, should be amended to include an al-
ternative standard of comparison that would allow the reservation,
where appropriate, to be the basis of calculation of coverage for na-
tive American populations.

Mr. Chairman and members of the committee, we’re a nation of
many immigrants comprised of all races, nationalities, and reli-
gions. Immigrants speaking a variety of language toiled to make
this country great. America was created by immigrants and contin-
ues to evolve with the contributions of new ones. Concerns about
acculturation are often related to the question of whether new im-
migrants will learn English. Researcn shows that today’s immi-
grants, like their predecessors—unfortunately, for me, but to state
the fact—lose their mother tongues by the second or third genera-
tion. Far from threatening the primacy of English in America, it is
precisely tools such as section 203 which facilitate the integration
of immigrants into the diverse culture of this Nation. Bilingual
elections do not promote cultural separatism, but instead help to
integrate non-English speaking citizens into our system of democ-
racy.

I thank you, Mr. Chairman, for putting up with half a voice that
I have today, and I also thank you for the opportunity to speak be-
fore you.

Mr. EDWARDS. Well, thank you, Mr. Serrano. That is eloquent
and effective testimony on behalf of the Congressional Hispanic
Caucus, and we thank you also, Mr. Ortiz.

[The prepared statement of Mr. Serrano follows:]
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TESTIMONY OF CONGRESSMAN JOSE SERRANO
BEFORE THE
HOUSE JUDICIARY SUBCOMMITTEE ON
CIVIL AND CONSTITUTIONAL RIGHTS
ON THE REAUTHORIZATION OF THE
LANGUAGE ASSISTANCE PROVISIONS
OF THE VOTING RIGHTS ACT

1 APRIL 1992

DISTINGUISHED CHAIRMAN, MEMBERS OF
THE SUBCOMMITTEE, THANK YOU FOR THE

OPPORTUNITY TO PRESENT TESTIMONY ON THE

REAUTHORIZATiON OF SECTION 203 OF THE
VOTING RIGHTS ACT OF 1965 AND TO URGE
YOUR FAVORABLE CONSIDERATION OF H.R.

4312, LEGISLATION I HAVE SPONSORED.
1
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I REPRESENT THE 18TH CONGRESSIONAL
DISTRICT IN THE STATE OF NEW YORK. I WAS
BORN AN AMERICAN CITIZEN, IN PUERTO RICO
AND CAME TO THE UNITED STATES WHEN I WAS
SEVEN YEARS OLD. MY FIRST LANGUAGE WAS
SPANISH; I LEARNED ENGLISH ONLY AFTER I
ARRIVED IN THE UNITED STATES.

I REPRESENT THE SOUTH BRONX, A
DISTRICT WIDELY BELIEVED TO BE THE
POOREST IN THE NATION. MY DISTRICT IS
NEARLY 60% LATINO, IN A COUNTY WHICH IS
NEARLY 44% LATINO.

THE VOTING RIGHTS ACT, AND SECTION
203 IN PARTICULAR, ARE LARGELY
RESPONSIBLE FOR THE OPPORTUNITY I HAVE
BEEN GIVEN TO SERVE IN THE CONGRESS OF
THIS, THE GREATEST, THE MOST FREE AND
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DEMOCRATIC NATION IN THE WORLD. I AM
PROUD OF MY ACCOMPLISHMENTS AND THOSE OF
THE COMMUNITY OF WHICH I AM A PRODUCT.
WITH PRIDE IN MY COMMUNITY COMES A DEBT,
TO ENSURE THAT THOSE WHO FOLLOW ME ARE
OFFERED GENUINE OPPORTUNITIES TO
THEMSELVES ACHIEVE. IT IS SERVICE TO
THIS DEBT WHICH GUIDES MY WORK IN
CONGRESS, AND WHICH HAS LED ME TO SPONSOR
THIS LEGISLATION TO REAUTHORIZE SECTION
203.

I START MY TESTIMONY WITH A VERY

PERSONAL APPRECIATION OF THE NEED FOR AND

THE VALUE OF THE LANGUAGE ASSISTANCE

PROVISIONS OF THE VOTING RIGHTS ACT. IN

1985, WHILE SERVING AS AN ASSEMBLYMAN IN

THE NEW YORK STATE LEGISLATURE, I RAN FOR

THE OFFICE OF PRESIDENT OF THE BOROUGH OF
3




THE BRONX.

I RAN AS A LONG-SHOT. I NEARLY WON;
AFTER IMPOUNDING THE VOTING MACHINES AND
CONDUCTING SEVERAL COURT-ORDERED
RE-COUNTS, OFFICIALLY I LOST BY LESS THAN
ONE PERCENT OF THE VOTE.

SEVERAL WEEKS IN ADVANCE OF THE
ELECTION, IT CAME TO MY ATTENTION THAT
THE BOARD OF ELECTIONS OF THE CITY OF NEW
YORK HAD NO PLANS TO PROVIDE BILINGUAL
ASSISTANCE TO VOTERS, IN SPITE OF THE

FACT THAT LANGUAGE-MINORITY VOTERS
CLEARLY EXCEEDED 5% OF THE VOTING
POPULATION. NOT ONLY WAS THE BOARD OF
ELECTIONS HOSTILE TO THE PROVISION OF
BILINGUAL SERVICES, SOME OF ITS PRACTICES
ACTUALLY DISCOURAGED LIMITED ENGLISH

SPEAKING VOTERS FROM EXERCISING THEIR
4
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FRANCHISE.

I TURNED TO SECTION 203 OF THE
VOTING RIGHTS ACT, TO ENFCRCE THE RIGHTS
OF LATINO VOTERS TO PARTICIPATE
EFFECTIVELY IN THE ELECTION, AND TO ELECT
THE CANDIDATE OF THEIR CHOICE. I, AND
THE LATINO VOTERS WHO JOINED MY SUIT,
ALLEGED THAT THE ACUTE SHORTAGE OF
TRAINED SPANISH-SPEAKING FLECTION
INSPECTORS AND INTERPRETERS, COUPLED WITH
THE DEARTH OF BILINGUAL VOTER INFORMATION
CONSPIRED TO DISENFRANCHISE THOUSANDS OF
NEW YORK CITY VOTERS.

THE LITIGATION WAS SETTLED BY
STIPULATION, PURSUANT TO WHICH THE BOARD
OF ELECTIONS WAS REQUIRED TO CONDUCT,
UNDER THE SUPERVISION OF THE COURT, AN
AGGRESSIVE VOTER EDUCAEION CAMPAIGN IN
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THE SPANISH LANGUAGE WRITTEN PRESS, RADIQ
AND TELEVISION. IN ADDITION, THE BOARD
OF ELECTIONS WAS REQUIRED TO PREPARE A
LIST OF POLLING PLACES AND ELECTION
DISTRICTS FOR WHICH BILINGUAL ASSISTANCE
WAS REQUIRED, AND TO RECRUIT STUDENTS AND
OTHER BILINGUAL PEOPLE TO SERVE AS
INSPECTORS AND INTERPRETERS THROUGHOUT
THE BOROUGH.

AS I STATED, I DID NOT WIN THAT
ELECTION, BUT I CAME WITHIN ONE
PERCENTAGE POINT OF VICTORY. MORE
IMPORTANTLY, THOUSANDS OF LATINO VOTERS
WERE ENFRANCHISED, FOR THE FIRST TIME.
THIS, INDEED, WAS A VICTORY.

MY TESTIMONY TO YOU, THEN, COMES
FROM DIRECT, DEEPLY PERSONAL EXPERIENCE.
b
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SECTION 203 IS NOT A LUXURY. IT IS THE
ESSENCE OF THE FRANCHISE FOR A LARGE AND

GROWING NUMBER OF VOTING, AMERICAN
CITIZENS.

IN ADDITION, I TESTIFY ON BEHALF OF
OVER 25 GROUPS IN THE LANGUAGE RIGHTS
TASK FORCE, REPRESENTING NATIONAL
CONSTITUENCIES IN THE ASIAN, NATIVE

AMERICAN, PUERTO RICAN AND OTHER LATINO
COMMUNITIES.

VOTING IS THE PRIMARY MEANS BY WHICH
CITIZENS PARTICIPATE IN THE GOVERNANCE OF
THEIR TOWNS, COUNTIES, CITIES, STATES AND
NATION. IT IS A FUNDAMENTAL RIGHT
PROTECTED BY THE UNITED STATES
CONSTITUTION, A RIGHT WHICH GOES TO THE
ESSENCE OF OUR DEMOCRACY. IT IS THE

VOICE THROUGH WHICH CITIZENS ARE HEARD ON
7
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THOSE CONCERNS AND INTERESTS RELEVANT TO
THEIR LIVES AND THE TOOL WITH WHICH THEY
ENSURE THAT PEOPLE SENSITIVE TO THEIR
NEEDS ARE ELECTED TO GOVERN. IT IS A
RIGHT GUARANTEED TO ALL AMERICANS, NO
MATTER THEIR HERITAGE, EDUCATIONAL OR
ECONOMIC BACKGROUND AND REGARDLESS OF THE
LANGUAGE WHICH THEY SPEAK.

—14% THE VOTING RIGHTS ACT WAS ADOPTED TO
RID THIS COUNTRY OF DISCRIMINATION IN
VOTING AND TO SAFEGUARD FOR MINORITIES AN
EQUAL OPPORTUNITY TO PARTICIPATE IN THE
POLITICAL PROCESS AND TO ELECT
REPRESENTATIVES. SECTION 203 OF THE ACT
IS THAT TOOL BY WHICH THE RIGHTS OF
LIMITED ENGLISH PROFICIENT VOTERS ARE
PRESERVED AND THE BARRIERS TO THEIR
EQUAL, EFFECTIVE PARTICIPATION ARE
REMOVED. CITIZENS NHOBARE UNABLE TO

o0
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EFFECTIVELY PARTICIPATE IN AN ELECTION
BECAUSE OF THE DIFFICULTY OF LANGUAGE ARE
DENIED THE FRANCHISE, JUST AS SURELY AS
THEY WOULD BE IF LITERACY TESTS WERE
ADMINISTERED OR POLL TAXES LEVIED.

IF BILINGUAL ELECTION ASSISTANCE IS
NOT GUARANTEED, A SUBSTANTIAL NUMBER OF
UNITED STATES CITIZENS WOULD BE
DISENFRANCHISED BECAUSE THEY COULD NOT
UNDERSTAND A BALLOT WRITTEN ONLY IN
ENGLISH.

THE EFFECTIVENESS OF THE ASSISTANCE
PROVIDED PURSUANT TO SECTION 203 HAS BEEN
PROVEN IN THE HISPANIC, ASIAN AMERICAN,
NATIVE AMERICAN AND ALASKAN NATIVE
COMMUNITIES, AND THE CONTINUING NEED FOR
LANGUAGE ASSISTANCE IN VOTING REMAINS
9




SIGNIFICANT.

DATA REPORTED BY THE MEXICAN
AMERICAN LEGAL DEFENSE AND EDUCATIONAL
FUND IN A STUDY SUBSTANTIATES THAT
SERVICES PROVIDED UNDER THE PROVISIONS OF
SECTION 203 ARE WIDELY AND EFFECTIVELY
EMPLOYED BY LATINO VOTERS.

THOUGH SUCCESSES ACHIEVED UNDER
SECTION 203 ARE REAL AND MEASURABLE, THE
COMMUNITIES SERVED BY THE PROVISIONS
STILL FACE REAL OBSTACLES TO EMPOWERMENT

AND FULL AND EQUAL POLITICAL
PARTICIPATION IN OUR SOCIETY. LANGUAGE
MINORITY COMMUNITIES, THE INTENDED
BENEFICIARIES OF SECTION 203, HAVE GROWN
DRAMATICALLY DURING THE PAST DECADE.
HOWEVER, WHILE THESE COMMUNITIES CONTINUE

TO ENJOY SIGNIFICANT GROWTH, FORMIDABLE
10




BARRIERS TO FULL AND EQUITABLE
PARTICIPATION IN THE POLITICAL/ELECTORAL
PROCESS REMAIN. AS THE NATIONAL COUNCIL
OF LA RAZA REPORTS IN ITS FEBRUARY 1992
STUDY, LATINOS CONTINUE TO SUFFER STARK
EDUCATIONAL, ECONOMIC, AND HEALTH CARE
DISPARITIES AS COMPARED WITH THE GENERAL
POPULATION.

EXPERIENCE OVER THESE LAST 10 YEARS
WITH SECTION 203 PROVISIONS CONFIRMS ITS
EFFECTIVENESS, BUT ALSO REVEALS SOME
INADEQUACIES IN THE METHOD BY WHICH
JURISDICTIONS ARE IDENTIFIED FOR
COVERAGE. RELYING EXCLUSIVELY ON THE
FIYE PERCENT TRIGGER DEPRIVES LARGE
LIMITED ENGLISH PROFICIENT POPULATIONS OF
BADLY NEEDED ASSISTANCE.

SIGNIFICANT JURIiEICTIONS SUCH AS
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LOS ANGELES COUNTY, COOK COUNTY, QUEENS
COUNTY, PHILADELPHIA AND ESSEX COUNTY,
ALL HAVE AN ESTIMATED TOTAL OF AT LEAST
300,000 LIMITED ENGLISH PROFICIENT LATINOG
VOTERS WHO HAVE BEEN DENIED BILINGUAL
VOTING ASSISTANCE BECAUSE NONE OF THESE
COUNTIES MEET THE FIVE PERCENT STANDARD.
THESE COUNTIES ARE DENSELY POPULATED
MAJOR METROPOLITAN AREAS IN WHICH IT IS
VIRTUALLY IMPOSSIBLE FOR THE LATINO
LIMITED ENGLISH PROFICIENT VOTING
POPULATIONS TO MEET THE FIVE PERCENT
MARGIN EVEN THOUGH THOSE POPULATIONS ARE
NUMERICALLY LARGE.

SIMILARLY, LARGE ASIAN AMERICAN
COMMUNITIES IN LOS ANGELES, SAN FRANCIS(O
AND THREE NEW YORK CITY COUNTIES (KINGS,
QUEENS AND NEW YORK) ARE CURRENTLY NOT

12
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COVERED THOUGH THEY HAVE SIGNIFICANT
LANGUAGE MINORITY POPULATIONS.

COVERAGE OF THE NATIVE AMERICAN
COMMUNITIES IS ALSO THWARTED BY AN
IMPRECISE DEFINITION CONTAINED IN SECTION
203.

SECTION 203 SHOULD BE AMENDED TO
INCLUDE AN ALTERNATIVE STANDARD OF
COMPARISON THAT WOULD ALLOW THE
RESERVATION, WHERE APPROPRIATE, TO BE THE
BASIS OF CALCULATION FOR COVERAGF. FOR
NATIVE AMERICAN POPULATIONS.

WE ARE A NATION OF MANY IMMIGRANTS,
COMPRISED OF ALL RACES, NATIONALITIES AND
RELIGIONS. IMMIGRANTS SPEAKING A VARIETY
OF LANGUAGES TOILED TO MAKE THIS COUNTRY

GREAT. AMERICA WAS CREATED BY
13
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IMMIGRANTS, AND CONTINUES TO EVOLVE WITH
THE CONTRIBUTIONS OF NEW IMMIGRANTS.

CONCERNS ABOUT ACCULTURATION ARE
OFTEN RELATED TO THE QUESTION OF WHETHER
NEW IMMIGRANTS WILL LEARN ENGLISH.
RESEARCH SHOWS THAT TODAY’S IMMIGRANTS,
LIKE THEIR PREDECESSORS, OVERWHELMINGLY
LOSE THEIR MOTHER TONGUES BY THE SECOND
OR THIRD GENERATION.

FAR FROM THREATENING THE PRIMACY OF
ENGLISH IN AMERICA, IT IS PRECISELY TOOLS
SUCH AS SECTION 203 WHICH FACILITATE THE
INTEGRATION OF IMMIGRANTS INTO THE
DIVERSE CULTURE OF THIS NATION.

BILINGUAL ELECTIONS DO NOT PROMOTE
CULTURAL SEPARATISM, BUT INSTEAD HELP TO
INTEGRATE NON-ENGLISH SPEAKING CITIZENS
INTO GUR SYSTEM OF DETQCRACY.
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THANK YOU FOR THE OPPORTUNITY TO
PRESENT THIS TESTIMONY TO YOU TODAY.
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Mr. EDWARDS. The next witness is Congresswoman Patsy Mink.
Congresswoman Mink represents the Second District of Hawaii and
is a senior member of tge Education and Labor and the Govern-
ment Operations Committees. Ms. Mink first came to Congress just
a short time after I did—was it 1964?

Ms. MINK. Right.

Mr. EDWARDS [continuing]. And was a hard-hitting and effective
Member until a few years%ater she took a run at tﬁe Senate and
was narrowly defeated by the late, great Hawaiian, Sparky Matsu-
naga. We're very glad to have you back, Patsy, and you may
proceed.

STATEMENT OF HON. PATSY T. MINK, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF HAWAII

Ms. MINK. Thank you very much, Mr. Chairman. I'm delighted
to have this opportunity to appear here this morning in support of
H.R. 4312, the Voting Rights Improvement Act, and ask unanimous
consent that my entire statement be inserted in the record.

Mr. EDWARDS. Without objection.

Ms. MINK. I'll try to summarize my comments here.

I want to applaud the ingenuity and great contributions of m
two colleagues, Mr. Serrano and Mr. Ortiz, for presenting this bil{
It will make an enormous difference in the Asian constituency that
I'm here attempting to represent this morning, as direct bene-
ficiaries of this bill, should it be enacted. I ho~e that it will be.

I don’t think I have to tell this committee che importance of the
right to vote and the essential activity that it represents in ena-
bling people to be direct participants in our democratic process.
Without tge opportunity to vote, we will be depriving these individ-
uals of that aspect of citizenship which is coveted worldwide.

Our Nation, as we all know, is stronF because of its diversity,
and its diversity has to be represented also in the ballot box. What
this bill attempts to do is to enlarge those protections which were
originally put in the voting rights bill and to extend that require-
me(riﬂ; of enlarging the opportunity is what H.R. 4312 is attempting
to do.

One might argue that going to vote is a simple matter and that
the most rudimentary un%erstanding of the English language is all
that is required. I think that those of us who come from language
minority communities understand what an intimidating process it
is to go to vote. Almost to the day that my mother died—and she
was born in Hawaii, spoke English fluently, and understood exactly
what the process entailed—she still felt intimidated by the voting
grocess that came once in 2 years. And so we had to review the

allot, simple things that one might assume need not be explained,
like vote for no more than two, what does that mean, are the
things in the ballot process that contribute to the confusion and
perhaps to the reluctance of many language minority individuals to
Foing to the polls and exercising this privilege that our process al-
ows them,

So it seems to me that what Congressman Serrano is offering,
not only the extension of section 203, but also clarification and ex.
tension of this bilingual aspect of the ballot process which is so es-
sential. The 5-percent requirement that was placed into the origi-
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nal Voting Rights Act is laudatory, but we are here to testify that
that 5 percent is not adequate, in very many communities, particu-
larly as affecting Asian-Americans, for which I am here today to
exp{ore with this committee that 5 percent is much too large a per-
centage, and, therefore, the opportunity for bilingual assistance is
denied thousands, tens of thousands, of Asian-Americans across
this country. So we are here to ask fyou to consider this bill, in par-
ticular because of the extension of that requirement to a bench-
mark of 10,000 individuals in any county rather than the 5-percent
benchmark which is now included in the current law.

Asian-Americans are an extremely fast-growing minority. We
have the extension of immigration laws which have enabled them
to enter the country, and they need specifically this kind of assist-
ance in order to be full participants as they become new citizens
in this country.

My State has benefited from the 5-percent benchmark. We have
three counties in my State that are covered by current law. The ex-
tension to the requirement of 10,000 would be extremely beneficial.
It would help Asian-Americans in States like California, New York,
Texas, and Illinois, as my colleague has testified.

So I hope that you wiﬁ approve this bill, enable the Congress to

again explicitly acknowledge the importance of diversity in our
country, and together with the expression of that importance, allow
all of our citizens their right to participate in the electoral process.
Thank you very much.

Mr. EDwARDs. Thank you very much, Mrs. Mink.

[The prepared statement of Ms. Mink follows:]
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STATEMENT BY U.S. REPRESENTATIVE PATSY T. MINK
BEFORE THE SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS
HOUSE COMMITTEE ON THE JUDICIARY
H.R. 4312, THE VOTING RIGHTS IMPROVEMENT ACT
APRIL 1, 1992

Mr. Chairman, thank you for this opportunity to appear today in
support of H.R. 4312, the Voting Rights Improvement Act. Mr.
Serrano and Mr. Ortiz have done a tremendous job in developing
this legislation and I am pleased to testify in strong support of
their bill.

The right to vote and to participate in our political process is
the most precious right we have as citizens. The Voting Rights
Improvement Act helps to ensure that all citizens, no matter
what their native language, are able to exercise this right.

The strength of our nation has always been its diverse
population and the ability of each person to express his or her
own opinion through the electoral process. However, for

language minorities exercising their Constitutional right to vote
is often not an easy task. With uncertainty about the voting
process and the instructions on the ballot, voting becomes an
intimidating process for many language minorities.

In 1975 the Congress recognized the difficulties and barriers
language minorities face in the electoral process and pasSed
legislation to protect the right to vote for those citizens who
do not have a proficient command of the English language.

The addition of Section 203 to the Voting Rights Act in 1975,
requires certain counties to provide language assistance in
voting if more than 5 percent of the voting age citizens were
members of a language minority, the illiteracy rate of that group
is higher than the national illiteracy rate, and there is a lack
of English language proficiency within the relevant language
minority group as determined by the Census Bureau.

H.R. 4812, the Voting Rights Improvement Act, continues the
commitment of the Congress to protect the right to vote for
language minorities by reauthorizing Section 203 for 15 years to
Ecing it into the same reauthorization cycle as other provisions
of the Act.
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The bill also makes an important change to Section 208 which
will help to expand the current requirement for language
assistance to urban communities and other areas with a high

percentage of language minorities that are not currently covered
under the Act.

Under current law, language assistance is required only if the
eligible voting population of the language minority totals 5
percent of the population of the entire county. This 5 percent
reguirement has excluded certain communities which have a high
number of language minorities yet when counted along with the
entire county do not meet the 5 percent benchmark.

To address this problem, H.R. 4812 requires communities which
meet either the 5 percent benchmark or have at least 10,000
individuals who require assistance in the same language to
provide voting assistance.

This more accurate method of targeting language minority voting
populations will result in significant increases in language
assistance for Asian American communities, which have had
difficulty in meeting the 5 percent benchmark.

Asian Americans are currently the fastest growing minority group
in the country. The 1990 census revealed that the percentage of
Asian Americans increased 107 percent over the last 10 years.

And over half of this growth was due to immigration, producing
many new citizens that are not yet proficient in English. It is
estimated that close to 43 percent of the adult Limited English
Proficient population in California, New York, Hawaii, and
Illinois are Asian language minorities.

However, very few jurisdictions meet the 5 percent benchmark and
are required to provide Asian language assistance under Section

203. Currently only 3 counties in the nation, all of

which happen to be in my district, provide language assistance.

It is important to remember that in order to qualify for Section
203 assistance, each specific Asian language, Japanese, Korean,
Chinese or Tagalog, must reach the 5 percent benchmark.

Even states like california, New York, Texas and Illinois, which
comprise 57 percent of the total mainland Asian American
population, cannot meet that 5 percent threshold for Asian
language assistance.

Mr. Chairman, the Voting Rights Improvement Act will provide
Asian Americans with the assistance they need to be full fledged
participants in our democracy.

H.R. 4812 will also do this for Native Americans. Currently
many Indian Reservations cross county lines so the number of
Native Americans who need language assistance in each county does
not meet the 5 percent requirement. Yet the total percentage of
individuals who need assistance within one reservation would

3 v/
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meets this requirement. The bill allows the population of Indian
Reservations to be used as the basis for eligibility for Section
203 assistance.

Mr. Chairman, H.R. 4812 is essential in preserving the rights
guaranteed to all citizens in the Fourteenth and Fifteenth
Amendments to the Constitution. We cannot deny language
minorities the assistance needed to fulfill their duty as
citizens of this nation because of a statistical benchmark.

Newcomers to our nation, as well as many language minorities who
have resided in the United States for generations must be
guaranteed the right to participate in our political system, to
cast a independent and informed vote, and chose who will
represent them in local governments, here in the Congress and in
the highest office of the land. The enactment of Voting Rights
Improvement Act is essential to preserve this right for every
American.
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Mr. EDWARDS. The last Member of Congress to testify is the Hon-
orable Bill Emerson, who represents the 18th District of Missouri.
He is a senior member of the Committees on Agriculture, Public
Works and Transportation, and the Select Committee on Hunger.
He has been a friend of all of us for many years, and we welcome
you, Mr. Emerson. You may proceed. Without objection, your state-
ment will be made a part of the record.

STATEMENT OF HON. BILL EMERSON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MISSOURI

Mr. EMERSON. Thank you very much, Mr. Chairman, colleagues,
members of the committee. I appreciate this opportunity to testify
before you today concerning the proposal by our colleague, Mr.
Serrano, to extend and modify the bilingual ballot provision of the
Voting Rights Act. I'm here today because I believe in the equality
of opportunity and I believe in the full and informed participation
of our citizenry in government, and I am opposing the bill by Mr.
Serrano because I don’t believe it does anything to further—and,
indeed, it may detract from—those ideals.

As you may be aware, 'm one of the chief sponsors in the House
of the Language of Government Act, a bill which would deem Eng-
lish to be the official language of the Federal Government. Throug
that bill and others, I have sought to make this Nation more inclu-
sive. Simply put, there are too many people, too many people in
this country, who can’t fully participate in our society because of
language barriers. We agree, there are language barriers to be
overcome. I agree with that. There are language barriers to be
overcome, as well as potential language barriers which we should
never allow to be erected. And our question now really is, how do
we do that most effectively? I don’t believe that the answer lies
with bilingualism. Government-mandated bilingualism simply will
not work. It may be designed to be inclusive, but in reality it is
separatist in nature. It would create two neighboring, separate but
equal cultures, and it would begin to tear at the fabric of what
makes us Americans, unique, unique in our diversity.

Bilingual ballots don’t work, either. This provision of the Voting
Rights Act has been around for almost 17 years, and the votin
participation rate among Hispanics of voting age has not increaseg
over that time. In 1974, for example, 22.9 percent of Hispanics of
voting age voted in cong.essional elections. In 1530, the participa-
tion rate among the same group was 21 percent. These numbers
are compared with 44.7 percent of the general population voting in
1974 and 45 percent of the general population voting in 1990. The

articipation gap has not narrowed, despite the law mandating bi-
ingual ballots.

Mr. Chairman, I have given this issue a great deal of thought.
Like Mr. Serrano and several of my distinguished colleagues who
support this bill, I am concerned that we should not tell any citi-
zen, either in appearance or in fact, that he may not vote. Still, I
oppose this 15-year extension of the bilingual ballot provision.
Some will undoubtedly call this discrimination. And I would sug-
gest that bilingual ballots themselves are a form of discrimination.
Limited English proficiency is not an immutable trait. In fact, it is
easily remedied. A faderally mandated supply of bilingual ballots
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and election material sends a message to limited English citizens
that says it's OK; we don’t really expect you to learn English any-
way. By mandating bilingual ballots, we really are not helping
those who use them. Ballot or no ballot, ‘it is nearly impossible to
succeed in this country, to improve one’s station in life, without a
knowledge of English. English is the language of opportunity in our
society, and we owe it to our citizens to enable them to take advan-
tage of that opportunity 365 days a year, not just on the first Tues-
day after the grst Monday of ilovember in even-numbered years.

Even if we assume, for the sake of argument, that every citizen
is entitled to vote in languages other than English and will benefit
from voting in her most comfortable language, the protection of this
essential right, which is provided by this bilingual ballot provision,
is, unfortunately, mediocre and spotty at best. The act requires 5
percent of a given population to qualify as “language minority” in
order to trigger coverage of the act.

Now Mr. Serrano would expand coverage, requiring bilingual bal-
lots in any community in which there are 10,000 citizens of a single
language minority. If non-English voting is such an important fun-
damental right, why should an individual’s ability to exercise that
riiht depend on whether she or he is surrounded by at least 9,999
others who share his or her weakness in English? This system is
clearly arbitrary, and it shows concern not so much for individuals,
but for certain select groups. By setting an arbitrary standard for
the exercise of the franchise, we are, in effect, I'm afraid, encourag-
ing segregation along linguistic lines. A better idea would be to
forgo the mandates, to allow municipalities to print non-English
voting assistance materials as they see fit, and to instead devote
our resources and our energies to ensuring that every citizen has
a meaningful opportunity to learn English, so that he or she may

fully participate—fully participate—in our political system and
process.

Language assistance should be available on an as-needed basis,
so that no citizen is disadvantaged while he or she is in the process
of becoming fluent in English. Bilingual ballots do not increase vot-
ing participation by language minorities, nor do they guarantee, as
proponents have argued, the abili:;ly to “cast an independent, in-

formed vote.” And independent and informed vote depends not so
much on the language of the ballot, but on the ability to make an
independent and informed decision after listening to the candidates
and learning about the issues. Bilingual ballots will do nothing to
assist la'ndguage minorities in this respect; teaching them Englis% is
the remedy.

Thank you, Mr. Chairman. That concludes my statement.

Mr. EDWARDS. Thank you very much, Mr. Emerson.

[The prepared statement of Mr. Emerson follows:]
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Mr. Chairman and Members of the Subcommittee:

[ appreciate the opportunity to testify before you today concerning the proposal by
my colieague, Mr. Serrano, to extend and medify the bilingual ballot provision of the
Voting Rights Act. I am here today because I believe in equality of opportunity, and I
believe in the full and informed participation of the citizenry in government. [ oppose
the bill introduced by Mr. Serrano because it does nothing to further, and indeed may
detract from, those ideals.

As you are no doubt aware, 1 am one of the chief sponsors of the Language of
Government Act, 2 bill which would deem English the official language of the federal
government. Through that bill and others, 1 have sought to make this nation more
inclusive. Simply put - and I don't think anyone here today would argue with this point
- there are too many people in this nation who cannot fully participate in our society
because of language barriers. We agree: there are language barriers to be overcome, as
well as potential language barriers which we must never allow to be erected. Our
question now is, how do we do that?

The answer does not lie in bilingualism. Government-mandated bilingualism

simply does not work. It may be designed to be “inclusive,” but in reality, it is separatist
in nature. It would create two neighboring "scparate but equal” cultures, and it would
begin to tear at the fabric of what makes us American, unique in our diversity.

Bilingual ballots do not work, either. This provision of the Voting Rights Act has
been around for nearly 17 years, and the voting participation rates among Hispanics of
voting age hag not increased over that time. In 1974, for example, 22.9 percent of
Hispanics of voting age voted in the congressional elections. In 1990, the participation
rate among the same group was 21.0 percent. These numbers are compared with 44.7
percent of the general population voting in 1974 and 45.0 percent of the general
population voting in 1990. The participation gap has not narrowed, despite the law
mandating bilingual ballots.

Mr. Chairman, 1 have given this issue a great deal of tho 'ght. Like Mr. Serrano
and the several of my distinguished cclleagues who support this Lill, [ am concerned that
we should not tell any citizen, either in appearance or in fact, that he may not vote.
Stifl, T oppose this 1S-year extension of the bilingual ballots provision. Some will
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undoubtedly call this " discrimination.” I would suggest that bilingual ballots themselves
are a form of diserimination. Limited English proficiency is not an immutable trait; in
fact, it is easily remedied. A federally-mandated supply of bilingual ballots and election
materials sends 2 message to limited-English citizens that says, "It's okay -- we don’t
really expect you to learn English anyway.” By mandating bilingual ballots, we really are
not helping those who use them. Ballot or no ballot, it is nearly impossible to succeed in
this country -- to improve one’s station in life -- without a knowledge of English. English
is the language of opportunity in our society. We owe it to our citizens to enable them

to take advantage of that opportunity 365 days per year, not just on the first Tuesday of
November.

Even if we assume for the sake of argument that every citizen is entitled to vote
in languages other than English and will benefit from voting in her most comfortable
language, the protection of this essential right which is provided by this bilingual ballot
provision is medioere and spotty at best. The Act requires five percent of a given
population to qualify as a “language minority” in order to trigger coverage of the Act.
Mr. Serrano would expand coverage, requiring biiingual ballots in any community in
which there are 10,000 citizens of a single language minority. If non-English voting is
such an important fundamental right, why should an individual's ability to exercise that
right depend on whether she is surrounded by at least 9,999 others who share her
weakness in English? This system is clearly arbitrary, and it shows concern not so much
for individuals, but for certain select groups. By setting an arbitrary standard for the
exercise of the franchise, we are in effect encouraging segregation along linguistic lines.

A better idea would be to forego the mandates, to allow municipalities to print
non-English voting assistance materials as they see fit, and to instead devote our
resources and encrgies to ensuring that gvery citizen has a meaningful opportunity to
learn English, so that he or she may fuily participate in our political system. Language
assistance should be available on an as-needed basis, so that no citizen is disadvantaged

while he is in the process of becoming fluent in English.

Bilingual ballots do not increase voting participation by language minorities; nor
do they guarantee, as the proponents have argued, the ability to “cast an independent,
informed vote.” An independent and informed vote depends not so much on the
language of the ballot, but on the ability to make an independent and informed decision
after listening to the candidates and learning about the issues. Bilingual baliots will do
nothing to assist language minorities in this respect; teaching them English is the only
remedy.
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Mr. EDWARDS. Mr. Hyde, do you have an opening statement or
a statement. I'll just ask unanimous

questions? Both?
Mr. HYDE. Well, I've got
consent to put it in the record.

Mr. EDwWaARDS. Without objection.

{The prepared statement of Mr. Hyde follows:]

OPENING STATEMENT

oF

HON. HENRY J.

HYDE
OR EXTENSION OF SECTIOR 203 OF TER wOTING RIGHTS ACT

The Fifteenth Amendment to the Constitution provides that
“The rights of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on

Yet

account of race, coior or previous condition of servitude.”
it was not until the passage of the Voting Rights Act in 1965

that America besan to make good on this majestic promise.
As a result of tie powerful provisions of the Voting Rights

Act, especially the preclearance provisions, Blacks made

considerable progress toward significant participation in the
political process within a relatively short time period. In

1964, for example, Alabama's black regisiration was 23.1 percent,
but by 1976 it was 58.1 percent. In Mississippi, only 6.8
that

percent of blacks were registered to vote in 1964. 1In 1976,

number had increased dramatically to 67.4 percent.

ERIC
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The principle underlying the entire Voting Rights Act is
that it is "very, very strong medicine" entailing a "substantial
departure from ordinary concepts of our federal system." 1In our
federal system intrusion into state and local affairs should be

restricted to only the most serious and emergent situations.

I knew in 1975 and 1982, many of my colleagues on the
Judiciary Committee -- including current Chairman, Jack Brooks, a
tireless advocate of civil rights, argued that there was not
“substantial evidence" to justify the multi-lingual provisions of
the Federal Voting Rights Act. 1In his additional views in the

1975 Judiciary Committee Report he stated:

. Congress, and especially the Judiciary Committee,
should enact far-reaching constitutional legislation only
when it is supported with solid evidence. To date, I

question whether adequate evidence exists.

In order to justify extension, or even expansion of Section

203 as is being proposed to this Subcommjtteg, we need to find

vl [ R P N T R R LN

(1
evid2nce today -~ Is there discriminadion\gf the nature and
!

severity faced by Black Americans in the 1960's which first
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justified massive federal intrusion into the authority of state

and local governments to run elections.

When we last looked at this issue in 1982, seven years after

the inception of the minority-language assistance provisions, I

was told that the program would be femporary -- to meet a
perceived emergency that would be solved in a relatively short
time. Now, we are here, facing a proposal to extend and expand

this program for another fifteen years.

There is more at stake here, however, than the
constitutional, legal and factual issues, I am deeply troubled by
a growing sense that our Nation is fragmenting -- divided along
cultural and language lines. I would like to share from amr « -
Sl el Lt

1 by Charles Krauthammer which appeared in the Washington
Post in August of 1990. 1In the editorial, he stated:

"America, alone among the multi-ethnic countries of the
world, has managed to assimilate its citizenry into a common
nationality. We are not doing our best to squander this

great achievement.
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"Spain still has its Basque secessionists, France its
Corsicans. Even Britain has the pull of Scottish and Welsh
to say nothing of Irish nationalists. But America has,
through painful experience, found a way to overcome its

centrifugal forces.

American culture has been built on a tightly federalist
politics and a powerful melting pot culture. Most
important, America chose to deal with the problem of
differentness (ethnicity) by embracing a radical
individualism and rejecting the notion of group rights. @ur

great national achievement -- fashioning a common

citizenship and identity for a multi-ethnic, multi-lingual,

multi-racial people —- is now threatened by a process of
relentless, deliberate Balkanization. The great engines of
social life -- the law, the schools, the arts -- are
systematically encouraging the division of America into

racial, ethnic and genu.r separateness.

Countries struggling to transcend their tribal separateness
have long looked to America as their model. Now however,

America is going backward. While the great multi-ethnic
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stetes try desperately to imbue their people with a sense of

sHared national identy, the great American institutions,

from the courts to the foundations, are promoting group

identity instead.

Without ever having thought it through, we are engaged in
unmaking the American union and encouraging the very

tribalism that is the bane of the modern world."

We need to carefully think through what we are about to do today.
I'm certain all here would agree that Congress should not
mindlessly extend or expand Section 203 without the hard evidence
to support its continuance. This Subcommittee needs to get
beyond the assertions and the anecdotes to the facts. I want to
hear voting participation rates, percentages, calculations. Is
there a substantial gap between minority-language and English-
speaking voter participation? How have the last fifteen years of
minority-language voting assistance narrowed any gap? What has
been the cost -- both financial and social -- to this nation. Is
there evidence of widespread intentional and invidious
discrimination against language minorities that justifies massive

federal intervention for an additional 15 years? These are the
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questions which this Subcommittee needs to fully explore as it

considers whether to extend Section 203.

I want to welcome each of the witnesses and 100k forward to

hearing their testimony. Thank you Mr. Chairman.
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Mr. HyDE. Yes, I do have some questions, if I may. Either Mr.
Ortiz or Mr. Serrano, or both, what evidence is there that multi-
lingual voting materials increase voting participation? Have you
got some hard evidence?

Mr. OrTiz. I think that the study that Mr. Serrano referred to,
conducted by the National Council of La Raza and MALDEF, does
show that by providing bilingual information that the people will
come and vote. For so many years, Mr. Chairman, the Hispanic
community has been intimidated. They’re just beginning to partici-
pate. They were intimidated by the Border Patrol, by many law en-
forcement agencies, to the point where they were even scared to go
out anywhere, for the fear that they will be kicked back to another
country.

But we do have, and I think I will relate now to the—or yield
to }I:Ir.dSerrano who has some of the evidence that he’s worked on
so hard.

Mr. SERrRANO. Well, the evidence is the studies done by the var-
ious organizations that could be submitted to you, but there’s also
evidence, Mr. Hyde, that we can’t simply put on paper what many
of us have experienced. I can tell you that in the Bronx, were it
not for the abilities we now have to give the assistance of inter-
preters, and so on, that a large segment of the community would
still be intimidated by the voting process because their langua e is
not up to par. Now, interestingly enough, in the Bronx you're faced
with a classic situation in that many of the people I'm talking
about are Puerto Ricans who were born American citizens and we
could question why American citizens speak another language, but
that’s a subject for another day. That is a situation that exists, and
people like my parents and relatives and others who are not of my
generation needed the assistance, and continue to need the assist-
ance, in order to participate.

Let me just, if I may, also make a comment in commenting on
something that our colleague, respective colleague, Mr. Emerson,
made. That is that I know the importance, and I will agree with
all do not support this bill, the importance of learning to speak
English. Perhaps if we ever agreed that you should not have cer-
tain privileges in the society for not speaking the language, we
could discuss a driver’s license; we could discuss maybe being a
Member of Congress or something else. But voting should be the
one right in the society that shou d not be based on your physical
condition or on your ability to speak a language, and so on.

Mr. HYDE. Or group membership.

Mr. SERRANO. Exactly. If you're a member, if you're a registered
voter, if you are a citizen of this country, you should not be in any
way disallowed the opportunity to vote. TKis does help people par-
ticipate in the process.

Mr. Hypg. Then we should eliminate the 5-percent requirement
or your suggested 10,000. If anybody needs help, they should get
it.

Mr. SERRANO. Well, Mr. Chairman, obviously, the comment made
by Mr. Hyde is one that we would all subscribe to, but when we
legislate—I know this in my 2 years in this Congress and my 16
years in the New York State Assembly. When we legislate, we do
make provisions for how we legislate, I would wish that we had an

4
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opportunity where there would be some computer somewhere
where every citizen in this country would push a button and come
up English proficient or limited English proficient, and they would
be covered, but you don’t do that, just the same way that in legis-
lating any appropriation or any legislation you set targets, and the
targets may not be what everybody wants them to beﬁ)ut they are
a departure from where you were last time.

Mr. HYDE. What do you have to say to the U.S. Census figures
which in 1978 showed a gap between voting of the white population
and the Hispanic citizen of 14.5 percent. In 1982, that gap was 14.5
percent. In 1990, the gap was 15.2 percent.

Mr. SERRANO. Two things——

Mr. HYDE. One would think the gap would narrow because the
provision of bilingual ballots, wouldn’t one?

Mr. SERRANO. Well, two tilings. First of all, let’'s remember that
voting assistance or the Voting Righis Act assistance is not just in
ballots, but it’s in registration and in the materials needed to reg-
ister to vote. :

To the census, I would say the following thing: First of all, you
should also throw in the figures of how Americans in general have
been decreasing in their numbers of voting, and that Hispanics, in
fact, have been increasing because, while the percentages may stay
at a certain level, the actual numbers have risen, but the popu-
iation grows and the percentages then become a game of play.

Let me read to you very briefly from a report by the NALEO,
which is the National Association of Latino Elected Officials. “Bi-
lingual assistance has enabled greater numbers of Latino voters to
participate politically. Statistically, voter registration and turnout
have increased among Hispanics. In New York City, Latino voter
registration increased 17 percent between the years 1988 and
1991,” according to the National Associztion of Latino Elected Offi-
cials. “The number of Latino elected officials more than doubled in
the 9 years between 1973 and 1984 in six States with large Latino
populations: Arizona, California, Florida, New Mexico, New York,
and Texas. .

“The number rose from 1,280 in 1973 to a total of 2,793 in 1984.
New York State from 1989”"—and I'm ending now—"until 1992 saw
an increase in the number of Puerto Rican and other Latino elected
officials of 13 from 15 in 1989 to 28 in 1992. This growth in the
number of Latinos elected to public office is attributable in large
part to the Voting Rights Act and to the bilingual voting assist-
ance.”

This is the information of a very distinguished group that does
much more research than I do, and I would say that part of what
happened in New York City last year, where we went from three
Latino members of the city council to nine in one election, was due
in large part to the fact that some people who were American citi-
zens—and, interestingly enough, were accepted as American citi-
zens, speaking a certain amount of English and reading a certain
amount of English, but needing help to vote—were then given that
assistance at the polls.

Mr. HYDE. We have in Chicago one of the most fascinating new
congressional districts in the country, combining two Latino com-
munities which are separate geographically. We have connected
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them with a narrow strip. It looks like a pair of earmuffs. You have
people, people, and you have a connection [indicating], and it’s sur-
rounding another district. But we're going to have an Hispar..c dis-
trict in Chicago.

One last question——

Mr. SERRANO. Incidentally, I thank you for that district because
it’s going to take care of my loneliness in Congress, since I won't
be the only Puerto Rican any longer in Congress.

{Laughter.]

Mr. HYDE. Well, you may get a Mexican; we don’t know who will
dominate in that area, but he’ll have an interesting district.

Last question: Do you think undocumented persons should be
permitted to vote in local elections?

Mr. SERRANO. Yes, sir. Undocumented or——

Mr. HYDE. Undocumented persons.

Mr. OrTIZ. Do you mean not citizens or just undocumented—-—

Mr. HYDE. Oh, well, if they're citizens, they have a document. Let
me use the phrase I've tried to avoid, “iﬂegaf'alien.”

Mr. SERRANO. I don’t think illegal aliens, Mr. Chairman, do show
up at any kind of local election.

Mr. HYDE. I'm asking you if they should be permitted to vote.

Mr. SERRANO. I thin{ that legal aliens who are not citizens
should be allowed to vote in local elections, like in New York City
where noncitizens vote in New York City school board elections.

Mr. HYDE. If they're in the country legally but they're aliens,
they should vote?

Mr. SERRANO. Absolutely.

Mr. HYDE. If they're in the country illegally, should they vote?

Mr. SERRANO. If they’re in the country illegally, they shouldn’t be
in the country. So they’re not going to be around asking for any
help in voting.

M; HYDE. They'll be around, but they won’t be rushing in to
vote?

Mr. SERRaNO. They won’t be rushing in to vote; I assure you of
that.

Mr. HYDE. Do you agree, Mr. Ortiz?

Mr. OrTiz. I might be in a little different position because my
district borders Mexico. I think that—and this has been relayed to
me by my citizens, that they think that people who are here ille-
gally or who are not documented should not participate in the elec-
tion process.

Mr. HYDE. In other words, a tourist could vote in Mr. Serrano’s,
under his rubric, who would come in legally and be in the country.
He's a legal alien, I guess.

Mr. SERRANO. No, Mr. Chairman, we're talking about somebody
who is here legally whose documented, who is yet not a ci‘izen. The
question in New York was, should these people be allowed to vote
in elections other than the elections we know of, local school board
elections? In New York City the determination was made that a
legal, documented alien who paid taxes, who worked here, and who
had children in the school system should be allowed to vote in the
local elections. We made that provision. In no way has it hurt any-
one. On the contrary, we feel in many cases, and we know of at
least three people I know, who by voting that way got excited about
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voting and made sure that when they were here 5 years they ap-
plied for their citizenship.

Mr. HYDE. Thank you.

Mr. OrTiz. But I think, Mr. Chairman, that this is entirely an-
other issue and has nothing to do with the Voting Rights Act that
we're discussing this morning. Thank you, Mr. Hyde.

Mr. HYDE. Well, I appreciate the instruction.

Mr. ORTIZ. Sure.

Mr. HYDE. Thank you.

Mr. EDWARDS. Mr. Washington.

Mr. WASHINGTON. Thank you, Mr. Chairman.

I'd like to ask my four coYleagues the same question. Would any
of you disagree with the assertion of the statement that the best
democracy is one in which all of the people participate?

Mr. EMERSON. I would not disagree with that.

Mr. ORTIZ. I wouldn’t either.

Mr. SERRANO. I wouldn’t either.

Mr. WASHINGTON. Then we strive toward that goal as best we
can, being fallible human beings. It's perhaps too radical a thought
to even suggest, but I believe with every right there’s a correlative
duty and with every privilege an obligation. If we had a system in
which people who received a benefit %rom the Government—either
the city government, the State government, or the Federal Govern-
ment—whether it were a Social Security check or a driver’s license
or any of the benefits or privileges that government affords to its
people, that in exchange for that we ask a simple task, that they
participate in their government by choosing the people who will
run these organs of government that ultimately decide whether
they get a driver’s license or a passport, or whether their child goes
to this school or that school. Is that too radical to suggest, that
every person be required to vote?

Mr. EMERSON. Well, I think that’s something that has to be
worked out in the democratic process. I would be theoretical about
this and say that not voting is, indeed, a way of voting. It’s very
difficult to quantify that, but a lot of people say “none of the
above.” A lot of times the ballot doesn’t give them the opportunity
to vote “none of the above,” so they don’t vote.

Some countries, I know, do have mandatory voting. T haven’t
thought that one all the way through. I would reiterate here for
emphasis that part of the point of my feelings that I've stated here
today is that I do believe in this country that English is the pre-
eminent language, always has been. I think it’s the door-opener.
It’s the language of incﬁlsion. I do not want to see this country
move toward separatism based on language lines such as is hap-
pening very tragically in Canada, most specifically Quebec today.
Theiriiggest problem there is language.

There’s reams, tons, tomes of data that show that people in this
country who know English are going to do an awful lot better by
knowing English in the economic arena than without it; that
there’s just—more opportunities are going to be available to them.
I know that people on the other side of the fence have disagree-
ment with me on this, but I wish the;’d understand that my object,
my motive is really to open doors, and not to close them.
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Mr. WasHINGTON. I don’t think that people really disagree. I cer-
tainly don’t presume to speak for any of the eloquent Members of
Congress who can speak for themselves, but I would not disagree
at all with your assertion that people are better off if they learn
English. But it seems to me they are two different matters tKat can
be separated. We can keep that as a goal, but we don’t want to
withhold the franchise while we wait until people learn to speak
English before they get the right to vote.

Mr. EMERSON. In my statement—and I don’t mean tc interrupt
the gentleman——

Mr. WASHINGTON. No, no.

Mr. EMERSON. In my statement I suggested that I have no prob-
lem—I think this is something that should be left tc municipalities,
to local election officials. I think assistance in voting is not inappro-
priate. We permit it in many different arenas—the eiderly. I have
a lot of elderly population in my district and I know that people
go out and help ensure that people in nursing homes are able to
vote, and they ?\ave some assistance. But that’s all handled at the
local level.

I'm talking about in this legislation mandates. I have no qualms
with local government facilitating the electoral process by provid-
ing language assistance.

Mr. WASHINGTON. It has been my experience, though, that it de-
pends upon the good wishes of the local officials. I certainly
wouldn’t want to leave that to chance, given the history we’ve had
in this country, both with respect to Hispanic-Americans, Indian-
Americans, Asian-Americans, and black Americans. We are a bit
suspicious of devices and artifices that are placed in our way to
prevent us from voting, and well we should be. Eternal vigilance
is the price of liberty, and if we don’t keep our eye on the ball, the
right that we didn’t have 30 years ago will be taken away from us
again,

I agree with you, that all that you say is altruistic and things
that we ought to be working toward. But as long as I know that
they exist out there, my naivety will not allow me to remove the
fact that out there somewhere is someone who doesn’t want His-
panic people to vote, for whatever reason. And whatever reason
that is isn’t good enough. I don’t need a reason. If you're trying to
stop somebody from voting, any group of individuals from voting,
because they {xappen to be a member of that group, like Mr. Hyde
said, that to me is antithetical with this democracy that our Con-
stitution promises. So everything that becomes a hurdle to that—
maybe sometimes we err on the side of knocking down too many
hurdles, but isn’t it better to knock down one too many than to
leave up one?

Any person who is dissuaded from going to vote because some-
body is standing outside the polling place and they're wearing
something that ?ooks like it might be an Immigration and Natu-
ralization Service uniform is intimidating. Anybodg who does that
doesn’t believe in the democracy that you and I believe in. They
don’t love democracy like you and I do, Mr. Emerson.

Mr. EMERsoN. It would be very difficult to take issue with what
you say. You're presenting a theoretical case. I hope we're beyond
that point.
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I would still come back to the fundamental point that the easier
we make it for people not to learn the common language of this
country, the more difficult it is for them to participate in all of the
benefits of our society.

Mr. WASHINGTON. ] agree.

Mr. EMERSON. Maybe we’'re both right; I don’t know.

Mr. WASHINGTON. I agree, but I heard my colleague say—and
that makes some sense to me—that the more you allow people to
participate, the more you give them incentive to learn the lan-
guage. You know, put it on the politicians. If I'm out there trying
to get 20,000 Hispanics, S anish-s?eaking voters, then I've got to
put my campaign material in English and in Spanish, which en-
hances me as an individual, but it also gives them an opportunity.
If they start to find out about me through television commercials,
or whatever, in Spanish, and they get curious about me as a can-
didate, that enhances, it seems to me, the possibility that they’re
going to learn some English, if nothing else, in the process of trying
to find out who is this jerk that’s running for Congress.

So what I'm saying is that I agree with what you say, but I think
that you perhaps have too much faith in human nature and I have
reason to believe that that human nature doesn't rise to your level
of expectation. Believe me, there are people out there who would
disenfranchise groups of people, regardless of who they are, wheth-
er they be blue people or orange people or whatever.

So whatever we need to do to work on the ultimate goal that you
have of getting us to the point where all of us speak English and
some other language—I mean, I speak English; I speak jive, too,
so I'm bilingual.

[Laughter.]

Mr. WASHINGTON. But the point is that that's a goal, b we

must be careful not to withhold the franchise for lieu of us being
able to reach that goal. It's the failure of the school system; it’s the
failure of these institutions to get all of our citizens to the point
where theg do have this desire to speak English, and most of them

do have the desire. But it's awfully trivial of us, it seems, to say,
well, until you jump through these hoops and do this little hop
scotch thing that we want you to do, you can’t vote.

Mr. EMERSON. Well, if I may respond:

Mr. WASHINGTON. Sure.

Mr. EMERSON. You were asking all four of us; I don’t mean to
dominate this here.

Mr. WASHINGTON. No.

Mr. EMERSON. But you've raised some very interesting issues
here. I want to say to you, because I think there’s a lot of merit—
you and I could sit down and maybe sort all this out. As the prin-
cipal sponsor in the Ilu ~ of the Language of Government Act, I
have also—I believe deepiy in the need to educate our young people
and others in other languages. | wvas a very strong advocate in the
higher education bill the other day of the Panetta amendment to
provide enhanced language assistance.

Mr. WASHINGTON. 5:&

Mr. EMERSON. I think that I am a cosponsor of every piece of leg-
islation in the Congress, in the House, to promote the opportunity
of learning other languages.
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Mr. WASHINGTON. Yes.

Mr. EMERSON. I think it’s critically important to us in the ever-
changing world in which we live that we be able to speak certainly
Spanish and Russian and Japanese, and you name it. So I'm not
excluding the knowledge of or learning other languages. I'm saying
that in the United States of America that English is the door-open-
er and it'’s the door-opener to full participation across the board in
our democratic processes, in our economic system.

I want to do everything that I can to encourage every American
to know English, and know English well, because I don’t believe
}'ou can succeed unless you can communicate in the mother tongue.

also want all Americans, wherever possible, to learn other lan-
guages as well, in order to be more efficient in their relationships
with people of other tongues.

Mr. EDWARDS. The time of the gentlernan has expired.

Mr. WASHINGTON. May I just have one further question, Mr.
Chairman? I'm going to have to leave for another meeting. I would
hope you would indulge me to respond to my friend from Missouri.

No one questions your motive. I think that we all know that your
motives are deeply felt and that you are looking for the best inter-
est of all people. You're not trying to divide people; you're trying
to bring people together.

One example of why I feel so strongly about this measure as I
do, in my county—I'm from Harris County, which includes Hous-
ton, TX. Before redistricting, we had 310 voting precincts in Harris
County. As a result of redistricting with the creation of one addi-
tional congressional district, a part of another State Senate district,
two more House districts, and the like, we ended up with over
1,000 voting precincts. We had an election on super Tuesday, as
you know. Many people were confused by that.

I went by the voter registrar’s office in our county, which is the
county clerk. She told me that there were 3,000 different ballot
configurations that were required, because we have a State law
that says that a voting precinct cannot be in more than one State,
Senate district, or congressional district, or House district, or any
of these geographical districts, for the obvious reason that you don't
want to have people overlapping two—some people living on one
side of the street voting for one State senator and some people on
the other side voting for a different State senator.

That required us, then, to move from 310 voting precincts to over
3,000 different ballot combinations. So that when a person comes
in, you determine which one of these 3,000 different ballot configu-
rations is required.

My point is, if you can do that in order to give a person 1 of
3,000 gallots, can’t you do that on a language ballot, to go back to
Mr. Hyde’s question? Qught we have a zero triggered in so that
every person can vote? If a person comes in, if they only speak
some Asian language, Vietnamese or whatever, or Hispanic, or
some variation of the Hispanic language, whatever the language
that the person speaks, if we can do that, if we can come up with
3,000 different combinations of ballots to satisfy those who speak
English, why can’t we make among those 3,000 giﬁ'erent ballot con-
figurations all the other languages that the rich history of our
country demands that we have?
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Mr. EMERSON. Well, if you're asking me——

Mr. WASHINGTON, I'm asking all of you.

Mr. EMERSON [continuing]. I would say, once again, that I agree
with you. That's why I object to the numbers, 5,000 or 10,000, but
I think accommodating the language assistance need is best under-
taken at the local level. I just think we get into, when you mandate
this at the Federal level for the whole country, that enforcement
in an eq}xxlitable way becomes very, very difficult. I think you can
handle that in Harris County, TEZ And I think that language as-
sistance should be available at the local level. That’s why I said in
my statement I don’t agree with the .umbers of 5,000 or 10,000.

r. EDWARDs. I believe we have to move on. We have a great
r.umber of other witnesses.

Mrs. Mink, I'd like to ask you one question and then we will try
to go on to the next witnesses.

Has the Voting Rights Act been effective in Hawaii?

Ms. MINK. Yes, I think so. My population was vastly altered by
the enactment of the 1965 Immigration Act. Up until that time, as
you know, Asians were basically excluded or there was a very small
number permitted to enter the country. So what we had to deal
with was the population that had come to Hawaii to live prior to
the exclusion act, and so the numbers were dwindling.

But after the 1965 act, and its implications for immigrants all
over the Pacific Rim to enter into Hawaii, the voting rights require-
ments with respect to bilingualism, in addition to great emphasis
placed by my State in accommodating the concept of access, I think
made it possible for large numbers of people in my community to
vote.

We have a very high percentage of participation. The registration
is alarmingly low, but once individuals are registered, because of
the assistance provided, these individuals go to the ballot box in
numbers in excess of 80 percent in every election. So our efforts
have to be in terms of getting people to register, and that’s the as-
sistance which I believe this act will provide. I think the last statis-
tics we saw, the eligible people registered in my State still hovered
around 50, 55 percent.

So 'm very much in favor of this. I don’t think that this is a de-
bate of the importance of speaking English. I don’t think anyone
in my community denies that that’s important, and we put great
emphasis in education, and the ability to be conversant in all the
requirements of English is paramount in everybody’s upbringing.
From the moment they enter America and Hawaii, becoming pro-
ficient in English is a primary goal.

But that’s not what we're debating today. What we are debating
today is from the moment ysu become eligible to be a citizen of this
country, access to the ballot box is essential. To every extent that
the Federal Government can make this access more real, more in-
clusive, more encouraging to local communities to do justice, as has
been suggested, enlarge that opportunity with greater assistance,
not be limited to the 10,000 or the 5-percent which my State has
done, it seems to me we are then accomplishing what this democ-
racy is all about.

I don’t believe in requiring people to vote because that’s not my
understanding of freedom. I believe it should be available, and to
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every extent possible the Federal Government should make that
access real. If language is a barrier, which I believe that it is, in-
deed, a barrier, then encouraging the display of bilingual materials,
allowing people to understand the process and how to register, and
how to vote in the open primary system, which is very complicated
in my State, it seems to me that all of those efforts ge to making
democracy inore real. -

Mr. EDwaARrDs. Well, thank you very much. That's very helpful.
And thanks to all the witnesses. We are all very grateful to you.

Will the next panel, panel two, please come to the witness table?
Dr. Garcia, Ms. Wolfley, Mr. Lanigan—Linda Chavez is ill and
can’t be here—and Mr. iates.

Well, we welcome panel No. 2. Since we have a number of other
witnesses after this, we're going to use the usual procedure of the
Judiciary Committee. You will see 2 little red light go on when you
have reached sort of the end of your testimony, and you can try io
wind up then, please. We want to be fair to the other witnesses.

Without objection, the excellent statements—and we have read
them all—of al} four members of the panel will be made a part of
the official record.

The first member of this panel to testif?r is Dr. John Garcia, cur-
rently chairman of the department of political science at the Uri-
versity of Arizona in Tucson. Dr. Garcia also served as one of the
main researchers in the 1991 National Latino Survey. Dr. Garcia.

STATEMENT OF JOHN A. GARCIA, PH.D., DEPARTMENT OF
POLITICAL SCIENCE, UNIVERSITY OF ARIZONA

Dr. GARCIA. Well, thank you very much, Mr. Chairmnan. Thank
vou Judiciary panel for giving me the opportunity to address you
on this issue of the Voting Rights Act. My comments, you'll notice
in the written statement, address the issue of language assistance.
I will try to briefly highlight what I think are the critical points
of information.

As the chairman indicated, the Latino National Political Survey,
which was conducted in 1989 and 1990, was the first national prob-
ability survey of Latinos in the United States particularly oriented
toward issues of politics, political participation, attitudes, and so
forth. And so I think much of my information, because I think this
is an area that operates largely on anecdotes and experiences
which are obviously not orly relevant, but also, more important,
there’s a question of just specific information we can address to
questions about language use, use the ballot, et cetera. So my com-
ments are fecused more on the results from our surve{ to perhaps
shed some light on the issue or the need for continued language as-
sistance among Latinos in the United States.

The Latino National Political Survey was conducted in 1989 and
1990. We interviewed over 2,800 Latinos—that is, specifically per-
sons of Cuban, Puerto Rican. and Mexican origin—throughout the
United States, which repres .ts about 90-plus percent coverage of
all those three populations. Again, these three populaticns com-
prise about 80 percent of this Hispanic category.

One relevant piece of information for the voting rights extension
is that language used in interviews—that is, our respondents had
a choice to do the interview in either English or Spanish or, in fact,

Qo
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if they wanted to switch, they could switch from one language to
the other. The result is that over 56 percent of our respondents
completed their interview in Spanish. Xéain, if we look at specific
subgroups, almost 80 percent of all the Cubans that we interviewed
in our survey conducted the interview in Spanish; 55 percent of our
Puerto Ricans we interviewed conducted the interview in Spanish;
and 47 percent of our Mexican-Americans did the interview in
S})anish, which strongly suggests that there is a strong persistence
of language use. Again, individuals had the option to do one or the
other language which they felt most comfortable in. And, again, the
number suggests that a good number of Latinos in the United
States still use Spanish on an everyday basis, and particularly was
such that it’s not just conventional Spanish, but in terms of issues
of politics and political information, use of the media, et cetera.

The other thing that I think is relevant in this context is that
88 percent of respondents were either citizens or permanent resi-
dent aliens intending to become citizens. I know the Voting Rights
Act is specifically targeted toward citizens’ access to the ballot and
the language assistance role in facilitating that, but it’s important
to know that, among this population, there are significant perma-
nent resident aliens that are in this country, and a good number
?f these individuals are likely to be future citizens in the very near
uture.

That's why I think it's important to note that, again, 12 percent
of our sample are naturalized citizens, and another 20 percent in-
tend to become citizens or are currently applying to be U.S. citizens
in the very near future.

If we look specifically at language use and ability, and we break
it down in terms of proficiency, our data suggests that 20 percent
of all our respondents are basically English-only respondenis. On
the other hand, almost 34 percent of our respondents are Spanish-
only or Spanish-only-proficient. So, again, we have a good third of
%;he ]po};))u ation that has much greater skills in Spanish than in

nglish.

Again, if you break it down by specific subgroups, we find again
the persistence of Spanish among Mexican-Americans, about 29
percent; among Puerto Ricans, 26 percent; among Cubans, 54 per-
cent. My intention is not to inundate you with numbers, but give
you some sense of where the language gistribution falls out.

If we look specifically at the citizenship of our population in
terms of individuals or U.S. citizens, but again predominantly
speak Spanish, 12 percent of the native-born citizens continue to
be Spanish-only speakers and 39 percent of the naturalized citizens
are also Spanish-only speakers, again suggesting that even among
citizenship there is a significant segment of that population that
continues to use Spanish.

Again, the other information which I will bring to light is that
most of these individuals come in the category of lower income,
lower education, but clearly the numbers indicate that a significant
level of Spanish and limited-English proficiency still exists. Specifi-
cally, Latinos with little education and low income will be greatly
affectec if Congress fails to reauthorize its position. It should be
noted that although a portion of the population is permanent
aliens, the overwhelming majority of incﬁvidua]s are pursuing or
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plan to pursue U.S. citizenship in the very near future. Extension
of bilingual provisions in the Voting Rights Act would facilitate fur-
ther the continuing political incorporations of newly naturalized
citizens. So I'm just interjecting the idea that it’s not only servicing
our citizens, but eventually future citizens in the very near future
would benefit by greater access to the ballot.

Thank you very much.

Mr. EDWARDS, Thark you very much, Dr. Garcia.

[The prepared statement of Dr. Garcia follows:]

Written Testimony

of
John A. Garcia (Ph.D)
Un.versity of Arizona
Tucsen, Anzena 85721

Issue; Reautherization of section 203 Voting Rights Act

This written testimony represents the results of my research experience on the political
behavior of Latinos, as well empirizal results from the Latino National Political Survey
(LNPS). The latter pat represents a collaborative research effort by feur co-Principal
Investigators: Rodolfo de ia Garza (University of Texas); Angelo Falcon (Institute for Puerty
Rican Policy); F. Chris Gareia (University of New Mexico), and myse!f. The central focus of my
testimony is to examine the language abilities of Latinos in relation to the language provision of
the Voting Rights Act. More specifically, the primary language modes of Latinos are identified;
then 1 examine any variations by socioeconomic status aad national origin. In essence, this
testimony trics to establish the continued need for language assistance among Latinos.

Latino National Political Survey

1 wiii briefly outline the major methodological and content aieas involved in this country's
first national probability survey of persons of Mexican, Pueito Rican and Cuban origin
residing in the US  Thesc three g-oups constizuze four-fifths of the total Latino populations. A
total of forty primary sampling u~ ts we:¢ selected as the areas for sclecting our respondents.
Twenty-cight SMSA's weie "scll-1epresenting” areas and the remaining twelve sites were
ciustered by geography (i.c. state), metro vs. non-metsopolitan status, and conceatiation of
Latinos in the area. Our face-to-face interviews wete conducied with persons who had one
parent or two grar-dparents of Cuban, Puerto Rican or Mexican origin. The approximately
cighty minuse survey was conducted during July, 1989 te March, 1990.

We interviewed 2817 persons of Mexican, Puerto Rican and Cuban origin. Of that totai,
there we-e 1546 Mexican origin, 589 Puetto Ricans, and 682 Cubans. In addition, we took a
sample o non-Latinos from the same a.cas as the Latinos were selected (i.e. 598 non-Latinos).
Our sample represents a population coverage for each of the thiee groups from $0.2% to 92.5%.
The sub-areas from which Latinos were selected include low Latino density residential areas as
well as areas with greater concentration of [.atinos  As a result, twenty pstcent of the Latino
respondents carne from low density areas (less than 20%), and another twenty-five percent from
arcas of 20.49% Latino concentration. A total of 12,187 touseholds were screened and 4,390
persons were cligible for our survey.

One relevant picce of infcrmation for the Voting Rights Act extension is the language used in
the interview. Over fifty-six percent (56.8%) of the respondents completed their interview in
Spanish Another 3.5% did their interview in both Spanish and English. If we look at the
percentage of Spanish language interviews for each of the groups, there is some variation.
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Almost cighty-percent {79.1%) of the Cubans completed their interview in Spanish; while §5.2
pereent of the Puerto Ricar 5 and 47.4% of the Mexican American did their interviews in
Spanish. Thus, the persisteace of Spanish use is still very prevalent among Latinos in the U.S.

The LNPS covesed a wide range of subjects dealing with political values, attitudes, and
behaviovs. More specifically, voting preferences and choices, partisanship, clectoral activities,
organizational involvernznt and knowledge, policy prefereaces and poiitical familiarity were
major sections of the survey instrument. While language was not the major foci, any
study of Latinos needs to include items that tap language use and abilities. This survey
represents the most current language ability information.

Finally, eighty-cight percent (88%) of the respendents were either citizens or permanent
residents intending to become citizens. Fifty-one percent (51%) were native born citizens,
another twelve percent (1 2%) were naturalized citizens, five percent (5%) were residents
currently applying for nawralization, and twenty percent (20%) were residents who intended to
apply for naturalization. Orly cight percent (8%) of those interviewed indicated that they did
not plan to apply for naturalization, two percent (2%) were undecided and another two
percent {2%), refused, did not know or did not answer.
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LANGUAGE AND BACKGROUND VARIABLES
Language Ability, by Origin, Citizenship

The survey's language ability data were secured from the authors for the purposes of this
report. The 1990 Survey provides the most recent data available on the language ability
of Latino voting age adults. The language ability assessment results were compiled by using two
mathods. The first method classified respondents into distinct Janguage ability categories
ranging from one to four. The sccond method classified respondents into ninc categories,
measuring in decreasing scale English Language ability to only Spanish language ability. In
the first method, category one represerts those respondents who are only English proficient;
category two represents those who are mostly English proficient, categoty three represents those
who are mostly Spanish proficient; and, category four represents those respondents who are only
Spanish proficient. Proficiency refers to one's overall ability to read, write and converse in
English and Spanish.

The survey finds that twenty percent (20%) of &'l the respondents are in category onc. They
are only English proficient. Twenty-two percent (22%) are in category two, or mostly English
proficient. Twenty-three percent (23%) arc in caiegory three, or mostly Spanish proficient.
Thirty four percent (34%) of the respondents are in category four, or only Spanish proficient.

The second method, which separates the respondents into nine English language ability
categories, with fincr language ability distinctions. Category one represents those respondents
who are only-English proficient; while category nine represents those who are only Spanish
proficient. The intermediate levels, two through eight, represent the differing (and scaled) levels
of language ability categories of the respondents. These finer language groupings indicate that
only about three percent (2.7%) of all the respondents fall irto the only English proficient
level {category onc) while fourteen percent (14 2%) of the respondents fall into category nine
and are only Spanish speakers. Eight paicent (8%) fail in category two, the second

most English proficient category, whereas, twenty-two percent (22.2%) fal. into category cight,
the sccond most Spanish proficient categary Fifty-five percent (55.5%) of the
respondents fell into the five intermediate language ability lsvels.

Utilizing the results of the four categery method also reveals differing levels of English
proficiency among the different Latinc groups. Twenty-nine percent (29%) of the Mexican
origin respondents and twenty-six percent (25%) of the Puerto Rican respondents fell into
category four (Spanish only). The Cuban pcpulation appears to have the largest percentage of
only Spanish speakers with fifty-four percent (54%] of the Cuban respendents failing into
category four. Twenty percent (20%) of the Mexican origin respondents are in category three;
while twenty-nine percent (2995) of the Puetto Rican origin population and twenty-five percent
(25%) of the Cuban popuiation are in the same category.

These results demenstrate that a substantially greater porticn of Latinos still communicate in
Sparish or primarily in Spanish than in English or exclusively in English. Fifty-¢ight
pereent (58%) of Latinos fall in categories three and four; whereas forty-twe percent (42%) fall
in categories one and two  Among the subgioups, Latinos of Cuban origin appear to be less
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English proficient than are other Latinos -- close to eighty percent (79%) of the Cuban origin
population fall in categorics three or four.

< Controlling the data for place of birth shows that thitty- six percent (36%) of the native born
respondents are in category one, the highest English proficiency level. Only nine percent

(9%) of the naturalized U.S. citizens were in the same category. Thirty-three percent {33%) of
tative bom citizens are in catcgory two; while only twenty percent (20%) of the naturalized
citizens are in the same category. Nineteen parcent (19%) of the pative boim citizens are in
category three; while thirty-two percent (32%) of naturalized citizens were in the same category.
Twelve percent (12%) of the native bom citizens continue to be only Spanish speakers falling in
category four; while thirty-nine percent (39%) of the naturalized citizens were in the same
category.
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Language ability , Educational Attainment and
other Socio-economic factors.

The language results from the 1990 Survey also reveal 2 strong corvelation between language
ability, educational atteinment, and houschold income. Those with lower levels of
education tend to be predominantly Spanish speakers. As the educational attainment of the
respondents increases, so does their English proficiency.

Those respordents who reported having 2 fifth grade education or less were overwhelmingly
Spanish-speakers. Only one percent {1%; of the people in this educational category fell in
category one (mostly English proficient) for language ability. Nine percent (9%) are in category
two; whereas, twenty-eight percent (28%) are in sategery three and sixty-one percent (61%)
ars in category four (Spanish proficient). The Department of Census classifics persons as
illiterate if they posses less than a fifth grade education when assessing factors for coverage
ur.der the bilingual assistance provisions of the Voting Rights,

Those respondents who compleied betwesn six and twelve years of schooling appear to be
slightly more Spanish proficient than English proficient. Thirty-five percent (35%) of these
respondents are in category four (Spamsh proficiency;. Twenty- thiee percent (23%) of these
respondents ate in category three, or mostly Spanish proficient. Twenty-one percent (21%) of
the respoadents in this larguage ability grou fall into category one, and twenty-three percent
(23%) are in category two.

There appears to be however, gradat.ons of proficiency even within the 6-12 grade category.
Far example, those who compizted orly six to eight years of school, still appear to be
predominantly, Spanish preficient, while those with minth to twelfth grade educations, seem to
increase their English proficiency levels. To highlight this point, [ contrasted the language
ability of those respondents with a sixth grade education and those with a twelfth grade
education. Those with a sixth grade educat.on were overwhelmingly Spanish preficient --
less than one percent (1% fall into category cne. Only six petcent (6% are in category two.
On the other hand, twenty- seven perent (27%) fall mto category three  The majority,
sixty-five percent (65%), are in category four (Spanish proficien:).

Thoss with a twelfth grade education, on the other hand, appear to be slightly more English
proficient than Spanish proficient. Thiity four percent (34%) of these respondents are
in category one, twenty-eight percent (28%) are in category two, twenty-one percent (21%) fall
in category three, and seventeen percent (17%) fall into categmry four. The 1990 Survey also
shows that thirty percent (30%) of those with more than twelve years of education are in
category one (English proficient), thirty-one peicent {312%) are in category two, nincteen percent
(19%} are in category three, ard cighteen percent (18%) are in the category four (Spanish only).

Other s0¢.0-economic factors alsc correlate with language ability. Household income, in
particular, appears to be 2 sign’ficant coirelating factor. Only twelve percent (12%) of the
respondents who reported incorres below $14,999 ranked in category one of language ability.
Twenty-one percent (21%) fall ir categery two, twenty-five percent (25%) arc in category three,
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and forty-three percent (43%) fall in category four. Those who reported incomes between
$15,000 and $34,999 still appear to be slightly more Spanish proficient than English proficient.
Twenty-two percent (22%) of those in this income category fall in category one, twenty-five
percent (25%) are in category two, twenty-three percent (23%) are in category three, and thirty
three percent (33%) are in category four. Respondents with incomes of $33,002 and above were
the most English proficient income group. Thirty-¢ight percent (38%) of these respondents
ranked in category one, twenty-five percent (25%) ranked in the category two, twenty-one
percent (21%) in the category three, and sixteen percent (16%) in category four.

R
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Conclusion

For purposes of esumating the potential future need for b.lingual election services, Congress
has, in the past, looked to the English language ability of language minorities as weli as
tie educational status of these minoritics in relation tc the general population  Current census
informaticn demonstrates that Latinos continue to grow in numbers, continue to retain a
significant level of Spanish language, and concomitantly limited English proficiency. They also
continue to be hampered by low educational achievement levels. The 1990 Latino National
Political Survey corraborates the Census department’s educational findings. The 1990 Survey
also demonstrates a persistent and sizcable segment Larinos do not speak or understand English
adequately enough to participate in the electoral process.

Information from the Census and the other sources cited in this chapter also point to general
picture of those potentially disenfranchised by a failure to reauthorize the bilingual
assistance provisions of Voting Rights Act. Specifically, Latinos with little education and low
income will be greatly affected if Congress fails to reauthorize these provisions. It
should be noted that although a portioa of the Latinos are permanent residents aliens, the
overwhe!ming majority of these individuals are pursuing or plan to pursue U S. citizership.
Extension of the bilingual provisions of the Voting Rights Ac: would facilitate further the
continuing political incorporation of aewly naturalized Launos.




57

Mr. EpwARDS. Jeanette Wolfley is a tribal attorney for the Sho-
shone Bannock Tribes of the Fort Hall Reservation in Idaho. Ms.
Wolfley has also represented tribes in Indian disenfranchisement
cases and has written a law review article entitled, “Jim Crow, In-
dian Style, the Disenfranchisement of Native Americans.”

We welcome you.

STATEMENT OF JEANETTE WOLFLEY, GENERAL COUNSEL,
SHOSHONE-BANNOCK TRIBES, FORT HALL INDIAN RESERVATION

Ms. WoLrLEY. Thank you. Mr. Chairman and members of the
committee, I would like to briefly talk about my experience in the
field of litigation regarding Indian voting rights, as well as a brief
review of the historical disenfranchisement of native Americans in
this country.

I curren't-;{y represent the Shoshone-Bannock Tribes which are lo-
cated in southeastern Idaho on the Fort Hall Indian Reservation.
But prior to representing the Shoshone-Bannock Tribes, I worked
for a law firm which had a specific voting rights project that dealt
with the voting rights issue for native Americans throughout the
United States.

On behalf of the Shoshone-Bannock Tribes, we urge an extension
of the section 203 for another 15 years. We know that this is basi-
cally a reauthorization of section 203 which was passed a number
of years ago, but we do believe that there needs to be a further ex-
tension at this time.

But we also support an amendment which would be for Indian
language speakers. This amendment would provide language as-
sistance coverage to Indian lands where 5 percent of an Indian res-
ervation is non-Indian-speaking in the same native language. We
believe that this amendment is particularly relevant for tribes
which may be on a reservation, but the reservation is split, say,
into four or five different counties.

Many of you may know the history of the Indian policy was to
basically establish different tribes throughout the United States on
Indian reservations. And after those reservations were established,
then along came States being a part of the United States and they
enacted their own county lines and State lines. Many of those coun-
ty lines and State lines split Indian reservations into a number of
counties or even State lines split reservations.

Under the current trigger of the section 203, many Indian tribes
do not have available the language assistance because the current
figure looks to county populations as opposed to Indian reserva-
tions or Indian populations. So many of them are left out of cov-
erage and do not currently receive assistance under section 203.

I've heard some testimony here today regarding language, Eng-
lish being the dominant language in the United States. I would like
to offer that the first language that was spoken in the United
States proper was the native languages, hundreds of native lan-
guages, throughout this country. The Federal policy that has been
established over the years has supported those Indian languages
and has supported the separateness or the separate identity of na-
tive Americans throughout this country. I think it's evidenced by
the recent passage of the 1990 Native American Languages Act
that was passed in 1990, which is codified at 25 U.S.C. 2901.

€.
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As a part of that language bill, Congress specifically recognized
that the United States has a responsibility to act togetier with na-
tive Americans to ensure the survival of their unique cultures and
language. I think that that particular bill is relevant to our discus-
sion here today.

As part of ti)at bill, they also found that the U.S. policy would
be to preserve, protect, and promote the rights and freedom of na-
tive Americans to use, practice, and develop native American lan-
guages. And they specifically found under section 2904 of that act
that there woulg be no restrictions placed on native Americans to
express their language in public proceedings, a public proceeding
being a meeting, perhaps even a voting area in.which campaigns
may be conducted in native languages. So I think that Congress
has already established that they have that responsibility to pre-
serve and protect native American languages.

In addition to that particular preservation through that act, the
United States also has a general trust responsibility to the Indian
tribes which is unique from others, I guess, minority groups in the
United States. The Federal Government can establis%r a different
standard either for languages or assistance in the Voting Rights
Act for Indians and not be in violation of any kind of equal protec-
tion under the Constitution.

The history of disenfranchisement for native Americans is some-
thing that is very much similar to the disenfranchisement that has
happened to Hispanic-Americans as well as black Americans in the
United States. I think that there are some distinctions, though, in
that even though the United States basically disenfranchised over
the 500-year period native Americans, Indians have still tried to
participate in the State electoral system, the Federal system.

But many times, because the Federal Government under the
14th amendment did not include Indians as citizens under the U.S.
Constitution, so right from the beginning the Federal Government
was trying to utilize the device of citizenship to get Indians to basi-
cally enter the mainstream majority society. en they sought to
do so, then what happened on the local and State level was that
they were basically disenfranchised.

One of the first cases that was litigated before the U.S. Supreme
Court involved an Indian by the name of Mr. Elk from the Omaha
Tribe in Nebraska. He had attempted to sever his ties from his
Omaha Tribe and basically become a respectable white farmer in
Nebraska. But what happened was he was denied that right.

I'd like to just make a couple more points here, if I may. Section
203 has definitely been a catalyst to Indian voters throughout the
United States. I think that it should be reauthorized this year, and
it will definitely help increase the voting participation of Indians
throughout the United States.

Thank you.

Mr. EbpwarDps. Well, thank you very much.

[The prepared statement of Ms. Wolfley follows:]

LI i
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TESTIMONY OF JEANETTE WOLFLEY, GENERAL COUNSEL
FOR THE SHOSHONE-BANNOCK TRIBES
OF THE FORT HALL INDIAN RESERVATION

Mr. Chairman and members of the Committee, my name
is Jeanette Wolfley and I am general counsel to the
Shoshone-Bannock Tribes of the Fort Hall Indian Reservation,
located in southeastern Idaho. I welcome the opportunity to
present our views on the reauthorization of Section 203 of
the Voting Rights Act of 1965, as amended, which provides
for language assistance in certain elections.

The Shoshone-Bannock Tribes urge an extension of
Section 203 for another 15 years. 1In addition, we support
an amendment for Indian language speakers. This amendment
would provide language assistance coverage to Indian lands
where 5% of an Indian reservation is non-Indian speaking in
the same native language. The amendment is particularly
reljeoevant to the Fort Hall Ind:an Reservation because the
Reservation is split into four counties which crac s the
Indian population. Currentiy, over 60% of the Shoshone-
Bannock Tribal members specak the Shoshone language, yet
under the existing language assistance formula the Shoshone-
Bannock peoples are not covered under Scction 203 of the
Voting Rights Act.

To aid in this recautnorizetion process, my
testimony will discuss the history of voting discrimination
against American Indians in this country, and the ongoing
struggle of American Indians to gain the right to vote and

have a meaningful opportunity to fully participate in lhe
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political process. I have attached to my testimony and
herein incorporate the law review article entitled, "Jim
Crow, Indian Style: The Disenfranchisement of Native
Americans”.

American Indians' struggle in the democratic
process has a unique and complex history which mirrors their
long relationship with the federal government. As eloquent-
ly stated by Felix Cohen, "Like the miner's canary, the
Indian marks the shifts from fresh air to poison gas in our
political atmosphere; and our treatment of Indians, even
more than our treatment of other minorities, reflects the

rise and fall in our democratic faith."l

The history of
Indian disenfranchisement illustrates the panoply of
shifting majority attitudes, policies and laws toward
Indians.

For over 500 years, the American Indian has posec
a challenge to the white society. The right to be Indian
and to continue to be a part of a tribal community suggest
the right to be different than the mainstream America. This

rights runs counter to the traditional drive of the dominant

society. The United States offers equal opportunities to

all persons, but in practice, the opportunities imply a goal

of sameness. American Indians have clung to what seems best
for them and have instinctively resisted imposed measures by

non-Indian society designed to make them give up their

Felix Cohen, The Erosion of Indian Rights, 62 Yale, L.J.
348, 390 (1953).
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traditions and culture. The United States has labeled this
Indian resistence the "Indian problem®.

Beginning in the 1800's, the federal government
determined that what wes best for American Indians was to
thoroughly assimilate 1nto white soc:ety. Many ycars
earlier, the United Stated adopted the ethnocentristic view
c¢hat Indian culture was "infcrior”, “savage", and
"uncivilized®, and would not survive 1in the Furopean
influenced society. A-cordingly, the federal government
utilized the devise of citizenship Lo i1nduce Indians to
integrate into the mainstream white majority society. To
assist 1n ths citizenship effoert, the fedecral governnent
undertook efforts to reduce Indian landholdings by removing
Indians frem their aboriginal areas to much smaller arcas of
land known as reservations., Individual Indians were
persuaded to adopt the lifestyle of Furopean farmers and
abaridon their tribal ties and culture.

The naturalization and citicenship process was not
readily accepted by the majority of American Indians. Most
Indians remained loyal to their tribal ways and government.
Many did not understand why they had to abandon their tribal
ties and adopt the white ways, and why United States

citizenship was made cortingent upon Indians accepting

removal, allotmecnts of their land, and certain treaty

provisions.

Some Indians, however, sought to participate in

politics by casting their ballot. The local officials
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rejected their ballots which resulted in one of the first
Indian voting cases, Elk v. Wilkins, 112 U.S. (1884). 1In

this Supreme Court case, Mr. Elk had severed his ties with

_the Omaha Tribe and was a respectable farmer. The local

officials, however, still viewed him as an Indian and denied
him the right to vote. The Supreme Court agreed, and
reasoned that Mr. Elk was not a United States citizen under
the fourtecenth amendment, nor did he fit within the protec-
ti1ons of the fifteenth amendment. Elk, 112 U.S. at 99.

The justification for prohibiting Indians from
exercising their right to vote can be divided into five
categories: (1) failure to sever tribal ties makes Indians
ineligible; (2) Indians not taxed; (3) Indians are under
guardianship: (4) reservation indians are not residents of
the states; and (5) tribal sovereignty precludes participa-
tion i1n state and local governmen.s. Categories (1), (2),
(3) and (4) have been repcaled by state legislatures or
state laws have been struck down by the courts. The tribal
sovereignty argument justifying the prohibition against
Indian voting has appeared in recent litigation. The

argument used by states is that fndians do not care or wish

to participate in state or county affairs, and instead, rely

on Lhe tribal and fede | government for certain services
and political participation. Therefore, states maintain
tribal sovereignty, rather than discrimination, explains ihe
state government's treatment of Indians and also the
diminished participation of Indians in state and local

political activities.
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In Windy Boy v. County of Big Horn,2 the Montana

federal district court rejected the tribal sovereignty
position. The court stated:

The Court does not find that dual

sovereignty explains the inability of

Indians to participate fully in the

political processes...Racially polarized

voting and the effects of past and

present discrimination explain the lack

of Indian political influence in the

county, far bettcr3than existence of

tribal government.

The court decided overwhelmingly in favor of the Indian
plaintiffs and ordered that the county and school district
be redistricted into single-member districts.

The majority of blatant legislation and local
actions which denied the franchise to Indians have been
successfully challienged. tollowing the eractment of the
voting Rights Act of 1965, there has been a stecady increase
in the number of Indians voting. Indians are seeking
election to local school boards and state government
positions. The result 1s a greater awareness among Indians

of their voting rights and the significant influence they

can have on Jlocal, state and ccunty elections.

2

647 F. Supp. 1002 (D. Mont. 1986i1. 1In Windy Boy, Crow and
Northern Cheyenne tribal members challenged the Big Horn
County and school district's at-large election scheme as
violative of Section 2 of the Voting Rights Act. The Indian
plaintiffs presented extensive evidence of past and continu-
ing discrimination or polarization i1n voting, public
accommodations, employment, police protection, housing,
churches, etc.

3 14. at 102).
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In 1986, the National Indian Youth Council issued

a report which showed there were 852 Indians holding a non-

tribal elected office.4 Of the officeholders, more than 90%

were serving on school boards, 49 were serving in state-

- . 5
local positions, and one served in Congress.

A consequence of this Indian political action and

success in the election of Indian candidates is a marked

Indians are challeng-

increase in voling rights litigation.
ing =fate-devised election schemes and systems which

submerge Indian voting strength or deny equal and effective

The primary tool

participation in the political process.

utilized by Indian voters to assert and protect their

Rights Act.

fundamental constitutional rights is the Voting

successfully

Indian plaint:ffs have

In the 1980's,

brought lawsuitls under the voting Rights Act in the states

Montana,

of New Mexico, Arizona, Colorado, South Dakota,
Alaska, North Carolina and New York. As recently as two
years ago, Indian voters from the Ute Mountain Reservation
in Colorado were covertly discriminated against by a multi-
member voting district scheme, and were required to seek
adjudication of a right long recognized a fundamental

personal right.

National Indian Youth Council, Indian Elected Officials
Directory (Nov. 1986).

5 Id. The sole Congressman is Ben Nighthorse Campbell, a
Northern Cheyenne, residing in Colorado.
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The resistence by states and local entities to
Indian participation 1n virtually every aspect of the
clectoral process is evident by the voting rights
challcenges. For example, 1n a South Dakota case, a {ew days
pricr to the November 1984 general election, a county
auditor rejected hundreds of registration cards from an
Indian registration drive. One daybefore the general
election, the federal court ordered the county officials to
perm:t the Indian to vole. In other cases, Montana and
South Dakota county auditors have also limited the number of
registration forms given to Indian voter registrars from
ten-te-fifteen a piece.  The Indian registrars from the Mine
Ridge Eescrvation in Scuth akota traveied approximately

miics round trap LG tegun their rogistration drive.

In 1986, orn the Cheyenne River Sioux Reservation

s .21 distract efficiais ihad to be court crdered to

establish pelling piaces on a reservat:ion. Praor to the

laws i1t, Indian woters were forced to travel up to 150 miles

round irip to veile 1n scrool board erections. Counties 1n
Sc.th Dakuta on the Cheyenne River Sioux Rescrvation, and on
the Navajo Rescrvation :n Arirona have also violated the
bilinguai language previsions of the Veting Rights Act by
not prewviding cicstian nformation 1n the Indian larguage,
and nct providing bilingual poll workers.

Given Irdians' recent intensified faight for an
equal voice 1n politics, Indians will continue to face the

endur ing legacy of racial discrim:nation. The Voting Rights




ERIC

Aruitoxt provided by Eic:

66

Act, however, is the protective device which will assist
Indians in seeking the goal of political equity.

Section 203 of the Voting Rights Act is one of the
primary provisions which has assisted numerous Indian
individuals in the elective process. Language barriers to
Indians in elections is a still present problem. Such
language disabilities deter Indian participation in
elections. Even though Indians may register to vote through
registration drives conducted by tribal members on the
reservation, there is no guarantee that they may vote if
there is not an interpreter at the polling place. Only a
few Indian tribes which speak their native language are
covered under Sec. 203.

For example, the Shoshone-Bannock Tribes are not
covered under Section 203 of the Voting Rights Act. On the
Fort Hall Reservation, approximately 60% of the population
are native speakers of Shoshone. Of this 60%, about 25%
require oral interpreters at the polling place.

At all Shoshone-Bannock Tribal elections,
interpreters are provided along with the election clerks.
This assistance is very important to elders and second
language speakers. Clerks are used extensively by the
elders.

The 1mportance of providing Shoshone interpreters
is nccessitated by the fact that the Shoshone and Bannock
languages are not written languages. At Tribal meetings,
campaigns, etc., interpreters are present and translate the

speeches to the Tribal membership.
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Native speakers of Shoshone and Bannock state the
English language is too broad and general. The Indian
language is more descriptive and vivid. Tribal members can
automatically picture what they are supposed to do at the
voting booth when it is explained to them in their language,

rather than in English. When the clerks speak in the

Shoshone and/or Bannock language to Tribal members, it puts

them at ease; the Tribal members feel comfortable in the
polling place: and it softens the burden of reading English.
Many Tribal members do not participate in the
state and federal elections because of the lack of Indian
election clerks and Indian language interpreters which
results in the Indian voters feeling unwelcome and uncomfor-
table. Many Indians do not vote 1n state elections for fear
of not understanding an Engl!ish word, and not having someonc
there who can explain 1t to them in their Indian lanaguage.
In contrast to the low turnout of Indian voters in
the state and federal elections, the Tribal elections have a
high voter turnout. In the last general election, May 31,
1991, over 60% of the eligible voters cast votes. The
majoritiy of voters in the Tribal elections are the eclders,

who ar also the ones who use interpreters at the polls.

In reauthorizatien, this Congress would affirm 1ts
commitment Lo diminishing barriers, voting discrimina-tion,
and exclusion against citizens whose dominant language 1s

non-English. In keeping with that comm:tment made in 1975,
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it is appropriate that the Congress review the history of

Indian disenfranchisement and the continuing discrimin-ation
in the electoral process that American Indians and Alaska

Natives encounter.
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JIM CROW, iNDIAN STYLE: THE
DISENFRANCHISEMENT OF NATIVE AMERICANS

Jeanette Wolfley*

Introduction

In 1965 Congress enacted the Voting Rights Act, which spurred
the black voting rights movement in the South and set the stage
for major changes in the national political system. The campaign
for equa! voting rights spread to Hispanic communities of the
rural southwest and urban barrios.! Indians have taken the path
developed by blacks and Hispanics to seek enforcement of the
fifteenth amendment by challenging election schemes and sys-
tems devised by towns bordering reservations, counties, and
school districts throughout the West and Southwest.?

Like biack and Hispanic voters, Indians have faced intense,
deep-seated resistance and racism from the majority community
while attempting to gain and exercise the franchise. The Indians’
struggle to participate in the democratic process has a unique
and complex history which mirrors their long, cyclic relationship
with the federal government. Indeed, the history of Indian
disenfranchisement reflects a panoply of shifting majority atti-
tudes, policies, and laws toward Indians.

This article examines the ongoing struggle of Indians to gain
the right to vote and, thus, have a meaningful opportunity to
fully participate in the political process. It will discuss historical
and modern disenfranchisement and the continued progress to-
ward the goal of political equality envisioned by the fifteenth
amendment.

© 1990 Jeanette Wolfley

* General Counsel, Shoshone-Bannock Tribes; Former Director of the Voting
Rights Project and Staff Attorney, Native American Rights Fund. J.D., 1982, University
of New Mexico; B.A., 1979, University of Minnesota. I wish to thank Jacqueline
Williams and Vicki Powers for their time and comments on previous drafts of this
article.

1. See Gomez v. City of Watsonville, 852 F.2d 1186 (9th Cir. 1988); Campos v.
City of Baytown, 840 F.2d 1240 (5th Cir. 1938).

2. See, e.g., Windy Boy v. County of Big Horn, 647 F. Supp. 1002 (D. Mont.
1986) (lawsuit by Crow and Northern Cheyenne against at-large elections in Montana);
Buckanaga v. Sisscton Indep. School Dist., 804 F.2d 469 (8th Cir. 1985) (challenge by
Sisseton-Wahpeton Sioux to at-large school district in South Dakota); Sanchez v. King,
550 F. Supp. 13 (D.N.M. 1982), aff’d, 459 U.S. 801 (1983) (Navajo and Pueblo voters’
action against reapportionment plan of New Mexico).
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Imposition of Naturalization and Citizenship

In the past 200 years, federal Indian policy has been a product
of tension between two conflicting responses to the *‘Indian
problem’’—separation and assimilation. One federal policy co-
erced Indians to adopt and integrate into the mainstream white
majority, while another obstructed their participation in the
growing American society. The struggle over Indian voting rights
illustrates these two policies.

Naturalization and citizenship laws were major mechanisms
to facilitate federal efforts to assimilate Indians, obtain Indian
lands, and terminate tribal governments. From 1854 to 1924,
naturalization and citizenship were the primary devices used to
induce assimilation. As this article will show, these federal ef-
forts were not readily accepted by the majority society and
Indians.?

The common objectives of the majoritys’ views stemmed from
the principles articulated by Chief Justice Marshall in his three
landmark opinions, known as the Marshall Trilogy: Johnson v.
M’Intosh,* Cherokee Natiun v. Georgia,* and Worcester v. Geor-
gia.s These cases treated Indian tribes as distinct, independent

3. See, e.g., In re Heft, 197 U.S. 488, 499-502 (1905), overruled sub nom. United
States v. Nice, 241 U.S. 591 (1916).

4. 21 U.S. (8 Wheat.) 543 (1823). In this decision, the Court held as invalid tribal
conveyance of land to private individuals. The Court reasoned that Indians retained &
right of occupancy extinguishable by discovering European sovereigns. The result was
a recognition of a legal right of Indians in their lands valid against all parties save the
federal government. '

S. 30 U.S. (5 Pet.) 9 (1831). Cherokee Nation expanded the recognition of Indian
sovereignty set forth in Johnson v. M'Intosh. Georgia attempted to impose its laws on
the Cherokees in violation of treaty provisions. To stop such intrusions, the Cherokee
filed suit in the Supreme Court under article III, section 2 of the United States
Constitution—a section which gives the Supreme Court original jurisdiction in cases and
controversies involving states and foreign nations. Jd. at 7-14. The key issue before the
Court was whether the Cherokees constituted a “foreign nation™ in the Constitutional
sense. Chief Justice Marshall determined that they did not. However, Marshall deter-
mined that the tribe was a state in the international sense; it was *“‘a distinct political
society separated from others, capable of managing its own affairs and governing itself."’
Id. at 16. Marshall noted that the tribe was *in a state of pupilage,” and ‘‘their
relations with the United States resembles that of a ward to his guardian.” Id. at 17.

6. 31 U.S. (6 Pet.) 515, 528 (1832). The following term, Justice Marshall addressed
the unresolved issue of state jurisdiction over Indian tribes. Georgia attempted to prevent
non-Indians from living on Cherokee lands without permission of the State's Governor.
In a strongly-worded opinion, Marshall struck down the application of Georgia law to
Cherokee lands, stating: *“The Cherokee nation, then, is a distinct community, occupying
its own territory, with boundaries accurately described, in which the laws of Georgia
can have no force.” Id. at $61. Marshall's opinion is the foundation of law excluding
a states’ law from Indian Country.
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political communities. As seen below, this treatment has since
raised questions of dual citizenship, wardship, and competency.

Naturalization

In Marshall’s understanding, Indian tribes possessed a sover-
eignty as complete as that of any European nation. After form-
ing political alliances through treaties with the United States,
tribes surrendered their sovereignty but remained sovereigns in
the sense the term has been used since the early nineteenth
century.” Prior to the General Allotment Act of 1887,% most
Indians were considered members of separate political commu-
nities and not part of the state politic or the United States.’® The
term ‘‘sovereign’’ is used to describe the status of tribal gov-
ernments, and it is acknowledged by the United States Supreme
Court as a fundamental of modern federal law.!®

Despite the Marshall Trilogy, the settlers’ demand for Indian
lands increased rapidly and forced politicians to develop a policy
of removal. West of the Mississippi River lay vast amounts of
presumably unoccupied lands; by pushing Indians beyond the
river settlers would possess the land.

The popularity of removal was so strong that the federal
government embarked on a campaign of negotiating removal
treaties even before President Andrew Jackson signed the Indian
Removal Act of 1830.!"! Removal was more than an assault on

7. Tribal sovereignty as recognized in Worcester is best described by Felix Cohen:
The whole course of judicial decision on the nature of Indian tribal powers
is marked by adherence to three fundamental principles: (1) An Indian
tribe possess, in the first instance, all the powers of any sovereign state,
(2) Conquest renders the tribe subject to legislative power of the United
States, and, in substance, terminates the external powers of sovereignty of
the tribe, e.g., its power to enter into treaties with {oreign nations, but
does not, by itself, affect the internal sovereignty of the tribe, i.e., its
power of local self-government, (3) these powers are subject to qualification
by treaties and by express legislation of Congress, but, save as thus
expressly qualified, full powers of internal sovereignty are vested in the
Indian tribes and in their duly constituted organs of government.

F. CoHeN, HANDBOOK OF FEDERAL INDIAN Law 123 (1942 ed.

8. See infra note 56 and accompanying text.

9. See Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831); The Kansas Indians
72 U.S. (5 Wall.) 737 (1866); United States v. Kagama, 118 U.S. 175 (1886).

10. In modern times, the Supreme Court has held that tribal governments are
‘‘unique aggregations possessing attributes of sovereignty over both their members and
their territory.” See, e.g., United States v. Wheeler, 435 U.S. 313 (1978).

11. Ch. 148, 4 Stat. 411 (current version of §§ 7-8 at 25 U.S.C. § 174 (1988)). The
Act authorized President Jackson to exchange territory west of the Mississippi River
for the lands of eastern tribes. For further discussion, see F. CoHEN, HANDBOOK OF
FEDERAL INDIAN Law 78-92 (1982 ed.).
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Indians; many believed that the removal policy was the only
means of savirg Indians from extermination. Removal eventually
served to promote assimilation, albeit assimilation by separation.

In conjunction with removal, the federal government created
the reservation, a strategy which sought to change Indian tribes
politically, socially, and economically.? Instead of their tradi-
tional tribal leadeiship, most tribal members found themselves
subject to the authority of white agents from the Bureau of
Indian Affairs (BIA). However, many reformers saw the reser-
vations as cultural failures; others as economic failures or ob-
stacles to progress. For example, railroads were accelerating their
demand for Indian lands and cattle ranchers made similar de-
mands.

With the reservation policy clearly not working, reformers
abandoned it and launched a triple assault on Indian sovereignty:
the creation of a federal school system for Native Americans,'
the extension of federal laws to Indians,* and the allotment of
tribal lands."

By splintering the reservations and distributing the land in
allotments to individual Indians, the reformers hoped to destroy
tribal economic power and assimilate Indians to European-Amer-
ican commercial values. It was intended that when tribal eco-
nomic power was eliminated, tribal political power would also
wane; the reformers would then grant United States citizenship
to allotted ‘Indians. Thus, federal supervision of Indians would
become unnecessary. 7he reformers believed economic self-suf-
ficiency, legal subjugation, and assimilation was the solution to
the ‘‘Indian problem.”

Most reformers agreed that assimilation was the ultimate so-
lution, and a structured education, an allotment policy, and
United States citizenship were the most effective ways to bring
it about. Some reformers wanted assimilation immediately: rail-
roads, oil companies, homesteaders and cattle ranchers de-
manded immediate placement of Indian children in schools,
award of citizenship, and allotment of tribal land. Other re-

12. See ch. 85, 3 Stat. $16 (1819) (current version of § 1 at 25 U.S.C. § 271
(1988)).

13. Education for Indians was provided by mission schools in the early days.
Beginning in the late 1870s, off-reservation boarding schools were established. In the
eyes of reformists, of f-reservation boarding schools were the ideal method of assimilation
becsuse Indian youth were removed from their families. See SPECIAL SUBCOMM. ON
INDIAN EDUCATION, A NATIONAL TRAGEDY—A. NATIONAL CHALLENGE, 3. Rep. No. 301,
91st Cong., 1st Sess. 140-52 (1969).

14. See F. PRucHA, AMBRICAN INDIAN Poucy IN Crusis 328-41 (1976).

15. See infra text accompanying notes 16-17, 44-50, & 57-60.
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formers insisted on a more gradual approach that emphasized
citizenship and allotment only when an Indian was culturally
prepared for both. Between 1880 and 1934, policy toward In-
dians vacillated between these extremes.

Congressional efforts to naturalize entire tribes generally fell
short of their intended goal. For example, from 1839 to 1850,
the Stockbridge-Munsee, Brotherton, and Wyandot Indians were
plagued with incessant congressional efforts to make them citi-
zens.'s In other congressional attempts, citizenship was made
dependent upon the acceptance of an allotment of land; the
alternative to accepting an allotment was removal from native
lands."’

Indians who were not granted citizenship by congressional
action were barred from the naturalization process open to
European immigrants; Indians were regarded as domestic sub-
jects or nationals.’® This concept of Indian status was reiterated
by United States Attorney General Caleb Cushing in 1856:"

The fact, therefore, that Indians are born in the coun-
try does not make them citizens of the United States.
The simple truth is plain, that Indians are subjects of
the United States, and therefore are not, in mere right
of home-birth, citizens of the United States.

But they cannot become citizens by naturalization un-
der existing general acts of Congress. Those acts apply
to foreigners, subjects of another allegiance. The In-
dians are not foreigners, and they are in our allegiance,
without being citizens of the United States. Moreover,
those acts only apply to ‘‘white’’ men.

16. See Act of Mar. 3, 1839, ch. 83, § Stat. 349, 351 (Brotherton); Act of Mar.
3, 1843, ch. 101, § 7, 5 Stat. 645, 647 (Stockbridge); Act of August 6, 1846, ch. 85, 9
Stat. 55 (Stockbridge); Treaty with the Senecas [and Others], Feb. 23, 1867, art. 13, 15
Stat. 513, 516 (triba! signatories included the Senecas, Shawnees, Quapav:s, and Wyan-
dots). Article 13 of the treaty with the Senecas prohibited tribal membership to Wyandots
who had consented to United States citizenship under a prior treaty unless they were
found ‘“‘unfit for the responsibilities of citizenship.” Id.

17. See Treaty with the Pottawatomie Indians, Feb. 27, 1857, United States-
Pottawatomies, art. 6, 15 Stat. 531, 531-33; Treaty with the Sioux Indians, Apr. 29,
1868, United States-Sioux, art. 6, 15 Stat. 635, 637; Treaty with the Choctaws, Sept.
27, 1830, United States-Choctaws, arts. 14, 16, 7 Stat. 333, 335-36.

18. See In re Camille, 6 Fed. 256 (C. Or. 1880); In re Burton, 1 Alaska 111 (D.
Alaska 1900). Camille is a prime example of the deep-seated racism held by many
whites, and certainly by the judiciary, against nonwhite persons in the late 1800s.

19. 7 Op. Att'y Gen. 746 (1856).
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Indians, of course, can be made citizens of the United
States only by some competent act of the General
Government, either a treaty or an act of Congress.?

In the early citizenship case of Scott v. Sanford® (the Dred
Scott Case), the Supreme Court held that a black person could
not become a citizen under the Constitution.? The Supreme
Court stated, in dictum, that Indians were not citizens, in the
constitutional sense, but that Congress had the power to natu-
ralize Indians.® Thus, the Dred Scott Case effectively concluded
that Indians who were unable to prove they were born under
United States jurisdiction®* were precluded from registering to
vote.

Although Congress did eventually naturalize all Indians, be-
fore the Reconstruction Era® the general naturalization laws
were restricted to European immigrants and did not include
native-born Indians.? In 1868, section 1 of the fourteenth
amendment defined citizenship as ‘‘all persons born or natural-
ized in the United States, and subject to the jurisdiction thereof,
are citizens of the United States . . . .”"%

20. Id. at 749-50.

21. 60 U.S. (19 How.) 393 (1857).

22. Id. at 403-04. This notorious decision was legislatively overridden by the Civil
Rights Act of 1866, ch. 31, § I, 14 Stat. 27, 27.

23. Scort, 60 U.S. (19 How.) at 403-04.

24. See infra note 29 and accompanying text.

25. After the Civil War, the First Reconstruction Act of 1867 mandated that the
Confederate States, in order to reenter the Union, had to adopt new constitutions
guaranteeing male suffrage without regard to race. Act of Mar. 2, 1867, ch. 153, 14
Stat. 428. Subsequently, Congress adopted the fifteenth amendment in 1870, which
guarantees the right to vote irrespective of ‘‘race, color, or previous condition of
servitude.” U.S. CoNst. amend. XV, § 1.

26. See Act of Apr. 14, 1802, ch. 28, 2 Stat. 153. Indians born in Canada, Mexico,
or other foreign countries did not become eligible for citizenship until the adoption of
the Nationality Act of 1940, ch. 876, § 303, 54 Stat. 1137, 1140, superseded by Act of
June 27, 1952, ch. 477, § 301, 66 Stat. 163, 235 (codified at 8 U.S.C. § 1401 (1952)),
because the Citizenship Act of 1924 referred only to “Indians born within the territorial
limits of the Urited States.” Act of June 2, 1924, ch. 233, 43 Stat. 253, 253. See
Morrison v. California, >91 U.S. 82, 95 n.5 (1934).

27. U.S. Const. amend. XIV, § I:

All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the state
wherein they reside. No state shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States’ nor
shall any state deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the
equal protection of the laws.
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Following passage of the amendment, some erroneously thought
Indians automatically qualified for United States citizenship be-
cause of the phrase ‘“‘all persons,” and because Indians were
not explicitly exciuded. This dispute prompted the Senate to
instruct the Senate Judiciary Committee to inquire into the status
of Indians under the amendment.?

In December, 1870, the Senate Judiciary Committee reported
that Indians who maintained their tribal relations were not
citizens under the fourteenth amendment. Therefore, they could
not be said to have been born under the complete jurisdiction
of the United States.?® The Committee had the view that citi-
zenship was incompatible with continued participation in tribal
government or tribal property. That is, citizenship required af-
firmative consent to jurisdiction of the United States. The report
stated:

To maintain that the United States intended, by a
change of its fundamental law, which was not ratified
by these tribes, and to which they were neither re-
quested nor permitted to assent, to annual treaties
then existing between the United States as one party,
and the Indian tribes as the other parties respectively,
would be to charge upon the United States repudiation
of national obligations, repudiation doubly infamous
from the fact that the parties whose claims were thus
annulled are too weak to enforce their just rights, and
were enjoying the voluntarily assumed guardianship
and protection of this Government.*

One year later, an Oregon district court agreed with the Judiciary
Committee and held that Indians born in tribal allegiance were
not persons born in the United States and thus subject to its
jurisdiction.** The court stated:

To be a citizen of the United States by reason of his
birth, a person must not only be born within its
territorial limits, but he must also be born subject to
its jurisdiction—that is, in its power and obedi-
ence. . . . But the Indian tribes within the limits of
the United States have always been held to be distinct

28. Cong. Giromk, 4lst Cong., 2d Sess. 2479 (1870) (text of the resolution of
inquiry).

29. SeN. Rep. No. 268, 41st Cong., 3d Sess. 1-11 (1870).

30. /d. at 11.

31. McKay v. Campbell, 16 F. Cas. 161 (D. Or. 1871) (No. 8840).

&
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and independent political communities, retaining the
right of self-government, though subject to the pro-
tecting power of the United States.*

This position was sustained by a subsequent United States Su-
preme Court naturalization case, Elk v. Wilkins.»

Elk represents a torturous interpretation of state statutes and
constitutional amendments in order to prevent Indians from
voting. John EIk left his tribe and resided in Omaha, Nebraska.
He attempted to exercise his right to vote in Nebraska. The
Court, in upholding the denial of his right to vote, reasoned
that he was not an American citizen because his intent to become
a citizen required a positive and specific response from the
United States before it could affect his status as a citizen.’

The Court further concluded that the fifteenth amendment
did not apply to Elk, nor was he a United States citizen because
he did not owe allegiance to the United States.’® A final reason
for denying the right to Elk was that the United States had
entered into treaties and enacted statutes (before and after the
fourteenth amendment) naturalizing particular tribes and por-
tions of tribes.’ Therefore, the federal government had other
legislative means of naturalizing Indians.

The majority opinion chose to disregard that Elk had severed
relations with his tribe.” The Court construed section 1 of the
fourteenth amendment as requiring a person deemed a citizen
by birth to be subject to the ordinary jurisdiction of the United
States at the time of birth.*® Since Elk was born to a tribal
member who lived on tribal land, he was not a citizen by birth.

32. Id. at 165-66.

33. 112 U.S. 94 (1884).

34, Elk, 112 U.S. at 109.

35. Id. at 99. The Court also relied on the fourteenth amendment phraseology,
““Indians not taxed,’’ to deny the franchise to Elk. Section 2 of the fourteenth amend-
ment provides: ‘‘Representatives shall be apportioned «mong the several States according
to their respective numbers, counting the whole numbers of persons in each state,
excluding Indians aot taxed."" U.S. ConsT. amend. XIV, § 2 (emphasis added). A
similar provision is found elsewhere in the Constitution. Id. art. I, § 2, cl. 3. In 1926,
when § | was codified, the phrase ‘‘Indians not taxed'* was Aeleted. See 8 U.S.C. § 1
(1926).

36. Elk, 112 U.S. at 108-09.

37. Elk lived outside Indian Country within Nebraska and was subject to state and
federal taxation.

38. Id. See also United States v. Osborn, 2 F. 58 (D. Or. 1880). For a study of
the effects of tribal membership on citizenship, see Katzenmeyer v. United States, 225
F. 501, 523 (7th Cir. 1915).
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The Elk dissenting opinion by Judge Harlan is better rea-
soned.* The dissent points out that the legislative history of the
fourteenth amendment demonstrates the drafters understood those
Indians, such as Elk, who were considered citizens pursuant to
section 1.% The dissent further argued that prior to the four-
teenth amendment Congress had granted citizenship to many
Indians who abandoned their tribal ties.*' The dissent also noted
that the 1870 Senate Judiciary Committee report supported In-
dian citizenship under the fourteenth amendment, and that

the report closes with this significant language: “‘It is
pertinent to say, in concluding this report, that treaty
relations can properly exist with Indian tribes or Nations
only, and that when the members of any Indian tribe
are scattered, they are merged in the mass of our
people and become equally subject to the jurisdiction
of the United States.”’®

To the advocates of immediate citizenship, the Elk decision was
an outrage.* An English-speaking farmer and family man, Elk
was acculturated to European-American society and was cer-

tainly deserving of citizenship. Something had to be done, and
the advocates for gradual citizenship were pressured into merging
the question of Indian citizenship with their drive for the ~* :-
ment of tribal lands.

Following Elk, the legal status of Indians represented a state
unknown to civil law: Indians were neither citizens nor aliens;
they were not white under the naturalization laws, or slaves, or
persons in a previous condition of servitude.* Barring special
acts, treaties, or a constitutional amendment, many Indians
appeared to exist in a legal vacuum.

Indian Citizenship

Although John Elk was never naturalized, thousands of In-
dians were naturalized from the mid-1850s through the early

39. Etk, 112 U.S. at 112-19 ‘Harlan, J., dissenting).

40. Id. at 117-18. Si: the majority ignored the legislative history.

41. Id. at 115-16.

42, Id. at 119,

43. In an Asian-American naturaliza on case, United States v. Wong Kim Ark,
169 U.S. 649 (1898), the Supreme Court again found that Indians were not citizens.
The Court excepted from its theory of citizenship by birth “‘members of Indian tribes
of which owed immediate allegiance to their several tribes and were not part of the
people of the United States .. .." Id. at 662 (dictumy).

44. The status of Indians was overshadowed at the end of the Civil War by the
discussion and efforts for blacks to gain freedom, citizenship, and economic conditions
equal to whites.

£
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1900s. By accepting allotments and leaving the reservation or
tribal society, Indians were rewarded with citizenship. By 1924,
nearly two-thirds of all Indians were granted citizenship by
treaties or special and general statutes.*’

Treaties and Special Acts

The southeastern tribes were the first to receive citizenship
through their treaties with the United States.* In some treaties’®
citizenship was dependent on acceptance of an allotment of land
in severalty. Indeed, in Elk, the Court identified twelve treaties,
four statutes, four judicial opinions, and eight attorney general
opinions that required ‘‘proof of fitness for civilization’' before
an Indian could obtain citizenship and the right to vote.®

Many tribes were naturalized by special statute. In the cases
of the Stockbridge and Brotherton Tribes of Wisconsin, the
tribes were dissolved and land distributed to the members. Once
allotment was complete, the Indians became citizens.* Citizen-
ship was also premised on the requirements that indians adopt
the habits of “civilized life’’: learn to read and speak English.*
Another general act granted citizenship to Indian women who
married white men.*

In 1890, as an enticement to members of the Five Civilized
Tribes® to abandon their tribal relations, Congress passed the
Indian Territory Naturalization Act.** The Act provided

45. See D. McCool, Inpian VoTmvg 106 (1985).

46. Treaty with the Cherokees, July 8, 1817, United States-Cherokees, art. 8, 7
Stat. 156, 159; Treaty with the Cherokees, Feb. 27, 1819, United States-Cherokees, art.
2, 7 Stat. 195, 196; Treaty with the Choctaws, Sept. 27, 1830, United States-Choctaws,
art. 14, 7 Stat. 333, 335, See F. CoHEN, supra note 8, at 153 nn. 6-10, for treaties
conferring citizenship on tribes and individual Indians.

47. See Treaty with the Kickapoos, June 28, 1862, art. 3, 13 Stat. 623, 624; Treaty
with the Senecas [and Others). Feb. 23, 1867, art. 13, 15 Stat. S13, 516 (treaty between
the United States and the Senecas, Shawnees, Quapaws, Wyandots and others).

48. Elk, 112 U.S. at 100.

49. See Act of Mar. 3, 1839, ch. 83, 5 Stat. 349, 351 (Brotherton); Act of Mar.
3, 1843, ch. 101, § 7, 5 Stat. 645, 647 (Stockbridge).

$0. Act of Mar. 3, 1865, § 4, 13 Stat. 541, 562. See Oakes v. United States, 172
F. 305 (8th Cir. 1909).

$1. Act of Aug. 9, 1888, ch. 818, 25 Stat. 392.

$2. The Seminole, Choctaw, Chickasaw, Cherokee, and Creek Nations.

§3. Act of May 2, 1890, § 43, 26 Stat. 81, 99-100. The Five Civilized Tribes
opposed the grant of federal citizenship to their people because they feared it would
terminate their tribal government. See S. Misc. Doc. No. 7, 45th Cong., 2d Sess. (Dec.
1877) (vol. I). Significantly, the Five Civilized Tribes were excluded from the General
Allotment Act of 1887, §§ 6, 8, 24 Stat. 388, 390-91.

&0
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[tihat any member of any Indian tribe or nation re-
siding in the Indian Territory may apply to the United
States court therein to become a citizen of the United
States, and such court shall have jurisdiction thereof
and shall hear and determine such application as pro-
vided . .. [t}hat the Indians who become citizens of
the United States under provisions of this Act do not
forfeit or lose any rights or privileges they enjoy or
are entitled to as members of the tribe or nation to
which they belong.*

The Act is similar to statutes enacted for specific tribes.* Also,
more than any other federal legislation, it implies that Indians
hold dual citizenship. However, it also reaffirms the potential
incompatibility between tribal membership and United States
citizenship.

The Allotment Period

In 1887, Congress passed the most disastrous Indian legislation
in United States history: the General Allotment Act of 1887
(GAA).5¢ The GAA had dual goals of opening Indian lands for
white settlement®” and assimilating Indians into mainstream so-
ciety.®

Assimilation was accomplished by imposing citizenship upon
two classes of Indians: (1) those to whom allotments were made
by the GAA, or any law or treaty, and (2) those who voluntarily
lived apart from their tribes and ‘‘adopted the habits of civilized
life.””*® Under the first instance, citizenship was automatic at the

54. Act of May 2, 1890, § 43, 26 Stat. 81, 99-100.

55. See, e.g., Act of July 15, 1870, § 10, 16 Stat. 335, 361-63. Under this act, a
Minnesota Winnebago could apply to the federal district court for citizenship. See aiso
Act of Mar. 3, 1873, § 3, 17 Stat. 631, 632.

56. Ch. 199, 24 Stat. 388 (codified at 25 U.S.C. §§ 331-34, 339, 34142, 348 (1982))
[hereinafter GAA). This legislation is also known as Dawes Severalty Act ar the Dawes
Act.

57. *“[Tihe most powerful force motivatiig the allotment policy was the pressure
of land-hungry western settlers.”” History of the Allotment Policy: Hearrngs on H.R.
7902 Before the House Comm. on Indian Affcis, 23d Cong., 2d Sess. 9 (193 (statement
of D. Otis), quoted in D. Gercuss, D. ROSENFELT & C. WILKINSON, FEDERAL INDIAN
Law 71 (1979)).

58. Representative Skinner, House sponsor of the GAA, said that “t-bal relations
must be broken up’’ and the ‘“example of the white pecple’” would provide a model
for the Indians. 18 Conag. ReC. 190-91 (1886).

59. GAA, ch. 119, § 6, 24 Stat. 388, 390. Section 6 provided:

Every Indian born within the territorial limits of the United Stars, to
whom allotments shall have been made under the provisions of ths act,

£5
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end of the twenty-five year period in which the allotment was
held in trust by the Secretary of Interior. However, some tribes
had their period of trust status extended by legislation or ex-
ecutive order, so it became difficuif to determine who was a
United States citizen and who was not. This allotment require-
ment actually meant that citizenship, long recognized as a per-
sonal right of an individual, was really a function of the status
of the real estate the Indian might possess.

Citizenship increased rapidly after the passage of the GAA.
By 1890, citizenship had been extended to 5,307 Indian allottees,
and by 1900, to 53,168.% In 1901, Congress awarded citizenship
to another 101,506 Indians in Indian Territory, and by 1905
more than half of all Indians had become citizens.®' President
Theodore Roosevelt aptly described the GAA as ‘‘a mighty
pulverizing engine to break up the mass.”’s

During this allotment period (1887-1901), among many Indians
the recognition of United States citizenship became a ceremonial
event: It symbolized the Indian casting away traditions and
customs and assuming the beliefs and values of the majority
society. One citizenship ceremony involved a man ‘‘shooting his
last arrow”’ and taking hold of the handles of a plow to dem-
onstrate his intent to become an American citizen.®® Another
ritual involved an Indian woman accepting a workbag and purse
to hold money earned from labor and ‘‘wisely kept.”’*

Interest in further altering the trust status of Indian land
continued. In 1906, Congress amended the GAA by enacting
the Burke Act.® Under the Burke Act, the twenty-five year trust
period was eliminated and an Indian became a citizen upon the
issuance of a fee patent. Conveyance of the fee patent was made
after the Commission of Indian Affairs determined an allottee

or under any law or treaty, . . . is hereby declared to be a citizen of the
United States and entitled to all the rights, privileges, and immunities of
such citizen.

GAA, § 6.

60. J. Orson & R. WnsoN, NATIVE AMERICANS IN THE TWENTIETH CENTURY 73
(1984) [hereinafter OisoN & WiLSON].

6). Id.

62. 35 Cono. Rec. 90 (1901) (message by President Theodore Roosevelt).

63. V. DELORIA, JR., OF UTMOsT GooD Farrn 142-43 (1971).

64, Id. at 143,

65. Act of May 8, 1905, ch. 2348, 34 Stat. 182 (ccdified at 25 U.S.C. § 349 (1988)).
The Act was named after its-sponsor, Congressman Charles Burke of South Dakota.

g
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was ‘‘competent and capable of managing his or her af-
fairs. . . .”’% Again, the granting of citizenship was made de-
pendent on severance of tribal ties.s’

The Post-Allotment Period

Prior to World War I, Woodrow Wilson’s Secretary of In-
terior, Franklin K. Lane, identified the political potential of the
Indian voter, particularly in the Dakotas, Arizona, New Mexico,
Montana, Oklahoma, and other states with relatively large num-
bers of Indians.® Secretary Lane urged the Democratic Party to
seek to register Indian voters for the 1916 national election.
Most whites in the western states were, however, quite hostile
to the idea of Indians as voters, even though Indians would
have been participating only in federal elections.® In addition,
both the Harding and Coolidge Administrations were cognizant
of the political potential of the Indian voter and moved toward
increasing Indian participation in the political decision-making
process by seeking Indian involvement in the Republican Party.®

Meanwhile, during World War I Congress had again at-
tempted to resolve the issue of Indian citizenship. After the
United States entered the war, thousands of Indians volunteered
for the armed forces and for support work in the states. Iron-
ically, these volunteers included individuals whose tribes had
been fighting the United States Army as recently as thirty-five
years earlier.” As a result of the Indian response, it became
apparent to the federal government that it would finally have
to respond to the ambiguity of the legal status of Indians.” In

66. 25 U.S.C. § 349 (1988).
67. See United States v. Debell, 227 F. 760 (D.S.D. 1915).

€8. See F. SVENSSON, THE ETHNICS IN AMERICAN POLITICS: AMERICAN INDIANS 24-
25 (1973).

69. Id. at 25.
70. Id.

71. Id. The Iroquois League, in an effort to reassert its autonomy and independence
as & nation, formally declared war on Germany in 1917, separately from the United
States and claimed status as onc of the Allied Nations. Additionally, during the
citizenship debates of the early 1920s, the Iroquois protected any attempts to grant them
citizenship and declared that they would not accept citizenship if Congress granted it in
the future.

72. In 1918, it was reported that the Indian population was 336,000, Though less
than 10% were military age, more than 7,000 served in the armed forces. Also at that
time only 30% of all Indians could read and write English and less than half were

citizens. Peterson, Native American Political Participation, ANNALS, May 1957, at 116,
123,
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1919, Congress declared that all Indians who had served in the
armed forces and received honorable discharges would be granted
American citizenship upon application.”

Yet again, the citizenship question was caught up in a conflict
of responses among the majority society. Some favored citizen-
ship on moral grounds, while others viewed citizenship as the
final step to integrating Indians into the main society. Congress-
men such as Edgard Howard of Nebraska and Gale Stalker of
New York, were interested in ending the trust status of Indian
lands and advocated blanket immediate citizenship.™ Stalker and
Howard introduced citizenship bills in 19237 which encountered
immediate hostility from factions who favored gradual assimi-
lation and preservation of Indian lands and Indians who wanted
to retain their tribal status.™

The Indian Citizenship Act of 1924

Out of these conflicting points of view came compromise
legislation. In 1924, Congressman Homer P. Snyder of New
York introduced House Resolution 6355, authorizing the Sec-
retary of the Interior to grant citizenship to all Indians who
requested it, if they were ‘‘individually prepared’’ for the re-
sponsibilities.” In addition, the Senate Committee on Indian
Affairs proposed a blanket immediate citizenship law,” which
was opposed by full-blood Indians and whites who were skeptical
about rapid assimilation. Finally, out of Congress emerged the
Indian Citizenship Act,” which states

[t]hat all non-citizen Indians born within the territorial
limits of the United States be, and they are hereby,
declared to be citizens of the United States: Provided
that the granting of such citizenship shail not in any
manner impair or otherwise affect the right of an
Indian to tribal or other property.®

73. See Act of Nov. 6, 1919, ch. 95, 41 Swat. 350.

74. OLson & WILSOK, supra note 60, at 84.

75. Id.

76. 1d. at 8S.

7. Id.

78. Id.

79. Act of June 2. 1924, ch. 233, 43 Siat. 253. The Act's drafter was Charles B.
Curiis, a Kaw Indian from Oklahoma, who served in the United States House of
Representatives (1893-1906), and the United States Senate (1907-13; 1913-1929). Curtis
served as U.S. vice president under Herbert Hoover from 1929-1933.

80. Id. The substance of this Act was incorporated into the Nationality Act of
Oct. 14, 1949, ch. 876, § 201, 54 Stat. 1137, 1138 (formerly codified at 8 U.S.C. § 601
(1940)). 1t was superseded in 1952 by the Act of June 27, 1952, ch. 477, § 301, 66 Stat.
163, 235 (codified as amended at 8 U.S.C. § 1401 (1952)).

S
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The Indian Citizenship Act effectively ended the relationship
between citizenship and tribal affiliation or federal protection.®

The question of citizenship is a complex one for Indians.
Many Indians either had no interest in it or else actively sought
to reject it. Some have challenged citizenship by refusing to vote
in federal and state elections or denying their United States
citizenship and strongly asserting tribal sovereignty. Also, tribes
have issued tribal passports in place of United States passports.®

The Justification by States in Denying Indians the Franchise

An important premise flowing from the United States Con-
stitution is that no one is granted the right to vote. Rather, the
fifteenth amendment states that no citizen’s right to vote shall
be ‘“‘den’ed or abridged by the United States or any state on
account of race, color, or previous condition of servitude.”’®* A
second implication of the Constitution is that franchise is almost
entirely a state matter; that is, states shall prescribe ‘‘the times,
places and manner’’ of holding elections.* Thus, states had the
conirol over whether Indians could exercise their franchise.

Although Indians were granted United States citizenship in
1924, state doubts were not appeased. Most states continued to
refuse to recognize Indians as citizens of the state in which they
resided. Other states’ officials devised laws to limit Indians’
access to the ballot box. The unwillingness of states to allow
Indians to vote was no surprise given the history of conflict and
antagonism between Indian tribes and states. The often-quoted
language of the Supreme Court in 1886 summed up the tribal-
state political relationship: ‘“They [tribes] owe no allegiance to
the States and receive from them no protection. Because of the
local ill feeling, the people of the United States where they ar=«
found are often their deadliest enemies.’’®

81. Opponents of Indian rights continue to question the dual status of Indians. See
infra notes 83-163 and accompanying text. The courts, however, have held the Act
neither affected the trust relationship nor conditioned it upon the severance of tribal
ties. See United States v. Wright, $3 F.2d 300. 306 (4th Cir. 1931), cert. denied, 285
U.S. (1932); United States v. Nice, 241 U.S. 591 (1916); Bowling v. United States, 233
U.S. 528 (1914); Hallowell v. United States, 221 U.S. 317 (1911).

82. See F. SvENSsON, supra note 68, &t 26. Tribal sovereignty and how some Indians
regard the state-tribal relationship inhibits full participation in state politics. Some
Indians contend that their voting in state slections would be an acknowledgement of
state jurisdiction over Indian reservations. See U.S. Comu'N oN Crvii Ri1OHTS, NATIVE
AMERICAN PAKTICIPATION IN SOUTH DaxoTa’s PoLmical SysTem 19-21 (1981).

83. U.S. Const. amend. XV, § 1.

84. US. ConsT. art. 1, § 4.

85. United States v. Kagama, 118 U.S, 375, 384 (1886).
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This hostility is evident still today. As noted in a recent New
Mexico Indian voting rights case: ‘“We note an abiding sentiment
among the Indians of New Mexico that the state is an enemy
5f the tribes. In states with a significant number of Indians,
there are disputes between tribal and state governments as to
their respective spheres of authority. New Mexico is no excep-
tion.”'%

States have five basic arguments in justifying the denial of
voting rights to Indians: (1) failure to sever tribal ties makes
Indians ineligible; (2) ‘‘Indians not taxed’’; (3) Indians are under
guardianship; (4) reservation Indians are not residents; and (5)

tribal sovereignty precludes participation in state and local gov-
ernments.*

Failure To Sever Tribal Ties

Abandonment of traditional Indian culture was once a pre-
requisite for participation in some state politics. The Minnesota
Constitution once granted citizenship only to those Indians who
had ‘‘adopted the language, customs and habits of civiliza-
tion.’'® South Dakota also prohibited Indians from voting or
holding office ‘“‘while maintaining tribal relations.’’®* The con-
stitutions of Idaho and North Dakota contained similar lan-
guage.”

In 1920, the votes of indians in North Dakota were challenged
by opponents. In Swift v. Leach,” the North Dakata Supreme
Court considered whether 273 Indians of the Standing Rock
Sioux Tribe were eligible to vote under article 5, section 121 of
the North Dakota Constitution.?”? Section 121 provided that:

86. Sanchez v. King, No. 82-0067-M, 2-0084-C, 82-0180-C, 82-0219-1B, 82-0246-
JB, slip op. at 27 (D.N.M. Aug. &, 1984) (Findings of Fact, Conclusions of Law).

87. These justifications have been categorized as *’constitutional ambiguity, political
and economic factors, and cultural and racial discrimination.”” D. McCoot, INDWN
Voring 106 (1985). See also M. PRICE, LAW aND THE AMERICAN INDIAN 229-37 (1973).
Price analyzed five arguments: severance of tribal relations, lack of state power over
Indian conduct, fear of political control shifting of Indian majorities, guardianship, and
residency.

88. MiINN. ConsT. art. VI, § 1, cl. 4 (1857, repealed 1960).

89. S.D. CopIFiED LAWs ANN. § 92 (1929). This law requiring severance of tribal
ties remained on the books until 1951,

90. IpAHO ConsT. art. VI, § 3 (1890, repealed 1950); N.D. Const. art. V, § 121
(1889, repealed 1922).

91. 45 N.D. 437, 178 N.W. 437 (1920). Swift has also been rejected in favor of
the proposition that federal guardianship of Indians disqualifies 1ndians as electors. See
Porter v. Hall, 34 Ariz. 308, 271 P. 411, 412 (1928).

92. Swift, 178 N.W. at 438.
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Every male person of the age of twenty-one years or
upwards, belonging to either of the following classes,
who shall have resided in the state one year and in
the county six months, and in the precinct ninety days
next preceding election, shall be a qualified elector at
such election:

... Civilized persons of Indian descent who
shall have severed their tribal relations two
years next preceding such election.®

In determining whether the Indians were eligible to vote, the
court reviewed testimony of numerous witnesses (superintendents
of the local Indian agency, a county judge, and other county
officials) who testified that the ‘trust patent’’ Indians had
severed tribal ties.* One superintendent of the Fort Yates Agency
testified on behalf of the Indian voters by stating:

[Tlhe Indians have ceased to live in bands under a
chief; . . .their educational qualifications compare fa-
vorably with white people; they marry the same as
white people; have fixed abodes, they live as white
people; they are competent to handle their own affairs,
and their knowledge of English is as good as the
average white man; they have severed their tribal re-
lations and adopted the mode of civilized life and are
well qualified to become citizens of this state.”

In sum, the testimony emphasized that the Sioux voters were
loyal to the majority government, rather than their tribe.

The county argued that (1) the Indians were not civilized, (2)
they could not sever their tribal ties without federal consent,
and (3) they were under guardianship and, thus, ineligible to
vote.® In rejecting these argumeuis, the court found that the
Indians were electors under section 21 of the state constitution
because they had ‘‘adopted and observed the habits and mode
of life of civilized persons.”’??

93. N.D. Consr. art. V, § 121 (1889, amended 1898 & 1920, repealed 1922).

94. Swift, 178 N.W. at 438-39. The Indians were referred to as ‘‘trust patent’
Indians because they received allotments of land under the Burke Act but had not yet
received fee titles.

9s. Id., 178 N.W. at 439,

96. Id., 178 N.W. at 440-41.

97. Id., 178 N.W. at 443, A similar inquiry regarding abandonment of tribal
relation occurred in Osborn, in which the defendant was charged with selling liquor to
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“Indians Not Taxed’’

The phrase ‘‘Indians not taxed’’ was frequently used in state
constitutions and statutes to exclude Indians from voting, and
is found in the U.S. Constitution.” It has been utilized as an
economic argument that Indians should not be permitted to vote
or participate in revenue decisions, i.e., bond elections, because
they do not pay taxes.® Additionally, some states have main-
tained that if the state government has no taxing power over an
Indian reservation, then Indians should not be able to participate
in the election of state officials.

The 1917 decision of the Minnesota Supreme Court in Opsahl
v. Johnson'® typifies these views. In Opsahl, the court denied
members of the Red Lake Chippewa Tribe the right to partici-
pate in county elections because the Indians had not ‘‘yielded
obedience and submission to [Minnesota) laws.’”!

The court reasoned that Minnesota Indians were not subject
to taxation as were other state residents.'®* Therefore, the court
concluded, it would be inconsistent with the state constitution
to aliow Indians the right to elect representatives.'® The court
stated:

It cannot for a moment be considered that the Framers
of the Constitution intended to grant the right of
suffrage to persons who were under no obligation to
obey the laws enacted as a result of such grant. Or,
in other words, that those who do not come within
the operations of the laws of the state, nevertheless
shall have power to make and impose laws upon

an Indian. The purchaser-Indian was declared to be under federal supervision even
though he had not lived among his Warm Springs Tribe for fifteen years. The federal
court found that ‘‘an Indian cannot make himself a citizen of the United States without
the consent and cooperation cf the government.'* United States v. Osborn, 2 F. $8, 61
(D. Or. 1880).

98. U.S. Const. art. 1, § 2; id. amend. X1V, § 2.

99. Today, Indians pay a variety of taxes—federal, state and tribal. Indians living
on certain Indian reservations also have tax exemptions not generally applicable to non-
Indians.

100. 138 Minn. 42, 163 N.W. 988 (1917).

101. Id., 163 N.W. at 991.

102. Quoting the state, the court declared, ““The tribal Indian contributes nothing
to the state. His property is not subjeci to taxation, or to the process of its courts. He
bears none of the burdens of civilization, and performs none of the duties of the
citizens.”” Id., 163 N.W. at 990.

103. Id.
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others. The idea is repugnant to our form of govern-
ment. No one should participate in the making of laws
he need not obey.'™

In 1940, five states (Idaho, Maine, Mississippi, New Mexico,
and Washington) still prohibited ‘‘Indians not taxed’’ from
voting,'* even though they granted the franchise to whites who
were not taxed. These states simply did not want Indians to
participate in revenue decisions that they determined imposed
financial burdens on non-Indians only.

On January 26, 1938, the Department of the Interior issued
an opinion on the denial of the franchise to Indians.'® The
solicitor concluded:

I am of the opinion that the Fifteenth Amendment
clearly prohibits any denial of the right to vote to
Indians under circumstances in which non-Indians
would be permitted to vote. The laws of Idaho, New
Mexico and Washington which would exclude Indians
not taxed from voting, in effect exclude citizens of
one race from voting on grounds which are not applied
to citizens of other races. For this reason, such laws

are unconstitutional under the Fifteenth Amend-
ment.'%’

Eventually, four of the five states permitted Indians to vote
regardless of taxation. New Mexico, however, persisted in its
efforts to disenfranchise Indians based on the taxation issue.

In 1948, Miguel Trujillo, from Isleta Pueblo in New Mexico,
was prohibited from voting because he did not have to pay state
taxes on his property. Trujillo filed suit in federal court chal-
lenging the phrase “‘Indians not taxed’’ in the New Mexico
Constitution.i® The district court found the prohibition in the
New Mexico Constitution constituted a violation of the four-
teenth and fifteenth amendments.'® Judge Phillips stated, for
the court:

Any other citizen, regardless of race, in the State of
New Mexico who has not paid one cent of tax of any

104, Id.

105. 1DAMO CONsT. art. VI, § 3 (1890, amended 1950); N.M. Const. art. Xil, ¢ 1;
WasH. ConsT. art. VI, § 1; Miss. Const. art. 12, § 241 (1890, amended 1968).

106. Op. Solic. Interior Dep't, M29,596 (Jan. 26, 1938).

107. 1d.

108. Trujillo v. Garley, No. 1353 (D.N.M. Aug. 11, 1948) (three judge court).

109. Id., slip op. at 7.
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kind or character, if he possesses the other qualifica-
tions, may vote. An Indian, and only an Indian, in
order to meet the qualifications to vote, must have
paid a tax. How you can escape the conclusion that
makes a requirement with respect to an Indian as a
qualification to exercise the elective franchise and does
not make that requirement with respect to the member
of any race is beyond me. I just feel like the conclusion
is inescapable.!'®

The cry of ‘“‘representation without taxation’’ echoed again in
the 1970s in New Mexico and Arizona.!' The courts, however,
failed to validate the arguments of opponents to Indian voters.
In 1973, the Arizona Supreme Court held that an Indian may
be elected to a county position even though he was immune
from county and state taxation.''? Similarly, the New Mexico
Supreme Court ruled that Indians may vote on a school board

issue even though they were not taxed for repayment of a
bond.™

Indians Under Guardianship

A third means employed by states to deny Indians the right
to vote was the claim that Indians were under guardianship and,
therefore, ineligible to participate in elections. For example,
according to the Arizona Constitution, ‘‘No person under guard-
ianship, non compos mentis, or insane, shall be qualified to
vote at any election . . . unless restored to civil rights.’’!4

In 1928, two members of the Pima Tribe of the Gila River
Reservation attempted to register to vote in the first presidential
election held after the Indian Citizenship Act of 1924 had granted
them citizenship. Robert Porter and Rudolph Johnson, the tribal
members denied registration, sought a writ of mandamus di-
recting the county registrar to enter their names on the county
register.!'s

The Arizona Supreme Court considered two questions. First,
was the Gila River Reservation within the boundaries of Ari-
zona? If so, Porter and Johnson would be considered residents

110. Id., slip op. at 7-8.

111. Shirley v. Superior Court, 109 Ariz. 510, 513 P.2d 939 (1973), cert. denied,
415 U.S. 919 (1974); Prince v. Board of Educ., 88 N.M. 548, 543 P.2d 1176 (1975).

112. Shirley, 513 P.2d at 939-40.

113. Prince, 543 P.2d at 1176.

114. Aniz. Const. art. VII, § 2.

115. Porter v. Hall, 34 Ariz. 308, 271 P. 411, 412 (1928).

Q-

(DY,




89

No. 1} JIM CROW, INDIAN STYLE 187

of Arizona.!'s Second, were Indians ‘‘under guardianship’’ within
the meaning of the Arizona Constitution?!V’

The court determined that Indians residing on reservations
located within state boundaries were residents of Arizona.'* The
court, however, concluded that Mr. Porter and Mr. Johnson,
as wards of the federal government, were ‘‘under guardianship’’
within the meaning of the Arizona Constitution and, thus, not
qualified to vote.'!®

In reaching its decision, the court relied heavily on the lan-
guage of Chief Justice Marshall’s opinion in Cherokee Nation
v. Georgia: “Their [tribes] relation to the United States resem-
bles that of a ward to his guardian.’’'* Numerous cases follow-
ing Cherokee Nation are quoted with similar wording.'*

In addition, the court refused to follow the earlier North
Dakota case, Swift v. Leach, which rejected the ‘‘under guard-
ianship’’ argument.!2 The court added that wher the ‘‘Indian
wards” are “‘released from their guardianship’’ by the United
States, the state will entitle them ‘‘to vote on the same terms
as other citizens.”'®

In a strongly-worded dissent, Chief Justice Ross pointed out
that Indians are citizens by virtue of the Indian Citizenship Act
of 1924.12¢ More significantly, he argued that Chief Justice
Marshall, in Cherokee Nation, stated that the Indians’ relation
to the United States resembled that of a ward to a guardian:
‘It is not a guardianship . . . but ‘resembles’ a guardianship.’”'®
The guardianship referred to in the Arizona Constitution is a
court-determined legal guardianship, Ross argued; therefore, it
has no application to Indians.'*

The reasoning of Chief Justice Ross is correct. The federal-
Indian trust relationship created in Cherokee Nation is unique

116. Id., 271 P. at 413,

117. Id.

118, Id., 271 P. at 415.

119, Id. 271 P. at 418,

120. Id., 271 P. at 417 (citing Cherokee Nation v. Georgia, 30 U.S, (5 Pet.) 1, 16
(1882).

121. Id., 271 P. at 4)7-18. E.g., United States v. Kagama, 118 U.S. 375, 379 (1886)
(‘‘These Indians are wards of the nation. They are communities dependent on the United
States."’); see also Jones v. Meechan, 175 U.S. 1 (1899); Williams v. Johason, 239 U.S.
414 (1915).

. Porter, 271 P. at 418-19 (citing Swift v. Leach, 45 N.D. 437, 178 N.W, 437,

. Id., 271 P. at 419,
. Id.

. Id. (quoting Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 16 (1882)).
. Id.

CP\
(98
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and differs greatly from common law guardianship.'” The fed-
eral obligation toward Indians is expressed in treaties, statutes,
agreements, executive orders, and administrative regulations.
These obligations define the required standard of conduct for
federal officials and Congress. In matters not subject to federal
restrictions or responsibilities, Indians are as independent and
as competent as other persons. Moreover, common law guard-
janships are supervised by state courts and terminate if and
when the disability (mental incompetency, infancy) ends.

For twenty years, Porter v. Hall stood unchallenged. Upon
returning home from fighting during World War II, many Indian
veterans pushed for the right to vote.'? In 1948, two Mohave-
Apache Indians attempted to register to vote but were turned
away. They filed suit and the Arizona Supreme Court again had
the opportunity to interpret the meaning of the clause ‘‘persons
under guardianship.’’'?®

This time the Arizona Supreme Court took a different view.
The court distinguished between common law guardianship and
the guardianship described in Cherokee Nation v. Georgia. Cit-
ing Chief Justice Ross’ dissent in Porter, the court held the
guardianship clause in the Arizona Constitution was ‘‘intended
to mean a judicially established guardianship . . . [and] has no
application to the plaintiff[s] or to the federal status of Indians
in Arizona as a class.”’’® The court noted that Porter was a
“tortions [sic] construction by the [state] judicial branch of the
simple phrase ‘under guardianship’, to accomplish a purpose
never designed by the legislature.””'*! Thus, Porter was expressly
overruled by Harris.!*

Indians As Non-Residents

An equally tenuous fourth argument used to bar Indians from
voting was a residence clause in certain state election statutes.

127. For a further discussion, sec Houghton, The Legal Status of Indian Suffrage
in the United States, 19 Cart. L. Rev. 507, 508, 511-12 (1931).

128. Approximately 25,000 Indians served in the armed forces during World War
I1. Peterson, supra note 74, at 123. In 1947, the President's Committee on Civil Rights
declared the state prohibitions, such as those in Porter, discriminatory and explained
that ‘‘[Plrotest against these legal bans on Indian suffrage in the Southwest have gained
force with the return of Indian veterans to those states.”’ REPORT OF THE PRESIDENT'S
ComnmassioN oN Crvit Rieuts 40 (1947).

129. Harrison v. Laveen, 67 Anz. 337, 196 P.2d 456 (1948).

130. Id., 196 P.2d at 463.

131. Id., 196 P.2d at 461.

132. Id., 196 P.2d at 463.

r!
9[
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In the 1950s and 1960s, the New Mexico and Utah courts
wrestled with the issue about whether a person living on a
reservation located within a state was a resident of that state.

In a 1956 case, Allen v. Merrell,'® the Supreme Court of
Utah interpreted the state’s election statute, which provided:
‘“Any person living upon any Indian or military reservation shall
not be deemed a resident of Utah within the meaning of this
chapter, unless such person had acquired a residence in some
county in Utah prior to taking up his residence upon such Indian
or military reservation.”’'* The court concluded that the statute
was not a denial of the right to vote on the basis of race in
violation of the equal protection clause.*® The court justified
the residence requirement on three grounds: (1) tribal sover-
eignty, (2) federal government control of the reservation, and
(3) Indians were not acquainted with the processes of govern-
ment.* The court further reasoned that Indians do not speak
English, do not pay taxes, and are not fully under state juris-
diction, and therefore, the residency statute was justified.!*” The
Allen opinion also expressed a fear that the Indian population
might outnumber the white voters, and it would be unfair to
let them control state politics because they had ‘‘an extremely
limited interest in its functions and very little responsibility in
providing the financial support thereof.’’!%

Allen was appealed to the United States Supreme Court, which
vacated the decision and remanded it for rehearing.!?® In the
interim, the Utah legislature repealed the disenfranchisement
statute.'®

In 1962, the New Mexico Supreme Court had occasion to
consider the issue of residency involving Indians in Montoya v.
Bolack.'' The Indians’ right to vote was challenged in vain by
the unsuccessful candidate for Lieutenant Governor of New
Mexico, who would have been the victor had the Navajo votes
in San Juan and McKinley counties been thrown out.

Montoya contended that Indian reservations were not part of
the state and, therefore, not a ‘‘residence’” for voting pur-

133. 6 Utah 2d 32, 305 P.2d 490 (1956).

134. Utan Cope ANN. § 20-2-14 (11) (1953).

135. Allen, 305 P.2d at 495.

136. Id., 305 P.2d at 492.

137. Id., 305 P.2d at 495.

133. Id.

139. 353 U.S. 932 (1957). For further discussion of Allen, see Note, Denial of Voting
Rights to Reservation Indians, § Utan L. REv. 247 (1956).

140. Act of Feb. i4, 1957, ch. 38, 1957 Utah Laws 89-90.

141. 70 N.M. 196, 372 P.2d 387 (1962).

61-387 - 93 - 4 )
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poses.!? Moreover, he argued problems could arise with polling
places located on reservations: If there was a violation of the
state election code, nothing could be done because the state did
not have jurisdiction on the reservation.!®

In upholding the Indians’ right to vote, the court recognized
that lack of statc jurisdiction over Indians ‘‘is of serious mo-
ment, but so is the refusal of the right to vote.’”'*

Tribal Sovereignty

During the nineteenth century, opponents of Indian citizenship
took the position that maintaining tribal ties was incompatible
with citizenship, being ‘civilized’, and voting in state elections.!
This argument was discussed and disposed of in early cases.'*
However, in recent voting rights litigation, states and local
officials have resurrected the argument to abridge and diminish
the voting rights of Indians.

The argument used by states is that Indians do not care or
wish to participate in state or county affairs, and instead rely
on the tribal and federal government for certain services and
political participation. Therefore, states maintain, tribal sover-
eignty, rather than discrimination, explains the state govern-
ment’s treatment of Indians and also the diminished participation
of Indians in state and local political activities.!¥’

The tribal sovereignty/reduced participation position has been
rejected by the federal government. When Congress extended
the protections of the Voting Rights Act of 1975,' it considered
the tribal sovereignty argument. Congress found that discrimi-
nation against Indians and other language minorities by the
states ‘‘was substantial’’ and that ‘‘[lJanguage minority citizens,
like blacks throughout the South, must overcome the effects of
discrimination as well as efforts to minimize the impact of their
political participation.'¥? Based upon an ‘“’extensive evidentiary
record** demonstrating the prevalence of voting discrimination

142, Id., 372 P.2d at 388.

143, Id., 372 P.2d at 39%4.

144, Id.

145, See supra notes 88-97 and accompanying text.

146. For example, see Swift v. Leech, 45 N.D. 437, 178 N.W. 439 (1920).

147. See Defendant's Brief on Remand, Buckanaga v. Sisseton School Indep. Dist.,
No. 84-1025 (1988); Defendants’ Post-Trial Brief, Windy Boy v. County of Big Horn,
647 F. Supp. 1002 (D. Mont. 1986) (No. Cv83-225 BLG-ER).

148. Act of Aug. 6, 1975, Pub. L. No. 94-73, 89 Stat. 400, 402; S. Rep. No. 295,
94th Cong., Ist Sess. 18 (1975).

149. S. REP. No. 295, 94th Cong., Ist Sess. 24, 38 (1975).

37
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against Indians,'*® Congress extended the special pre-clearance
provisions of section 5 to include language minorities. It also
required 2 number of jurisdictions with Indian populations to
provide bilingual election procedures.'s! Congressional action in
extending the Voting Rights Act to Indians belies state arguments
that diminished political participation of Indians is unrelated to
discrimination.

Congress again disposed of the tribal sovereignty claim when
it amended section 2 of the Voting Rights Act of 1982.!52 Section
2 expressly applies to Indians; Congress stated that it was adopt-
ing a nationwide standard for vote dilution."® Thus, state ar-
guments that Indian vote dilution cases are unique or are
somehow an exception to the Voting Rights Act are unavailing.

In Windy Boy v. County of Big Horn,'** the Montana federal
district court rejected the tribal sovereignty/reduced participaticn
position. In Windy Boy, the court considered the issue of dual
status and whether it reduced Indian political participation. The
court stated:

The Court does not find that dual sovereignty explains
the inability of Indians to participate fully in the
political processes of Big Horn County. Indians, for
example, as concerned about schools as white citizens,
and a good number have run for school board over
<he last twenty years. There is no evidence that interest
in tribal affairs has not in any lessened Indian parents’
involvement in their children’s education. Racially po-
larized voting and the effects of past and present
discrimination explain the lack of Indian political in-
fluence in the country, far better than existence of
tribal government.!ss

The tribal sovereignty/reduced participation position has also
been equated to the arguments made by southerners to justify
black disenfranchisement and white supremacy—that is, that
black-white relations were special or unique, that blacks pre-
ferred segregation, that they wanted to be separate from whites,
that they did not want to register and vote, and that they

150. Id. at 24.
151. 42 US.C. §§ 1973c, 1973b, 1973aa-1a (1976); 28 C.F.R. § 55 app. (1984).
152. Pub. L. No. 97-205, § 2, 96 Stat. 131, 131-32 (codified at 42 U.S.C. § 1973(a)
(1973)).
153. S. Rer. No. 417, 97th Cong., 2d Sess. 27, 42 (1982).
154. 647 F. Supp. 1002 (D. Mont. 1986).
155. Id. at 1021.
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preferred their own way of doing things.'*s Like many genera-
tions of southerners who defended segregation, the states seek
to blame the victim for the crime.

Finally, the argument that Indians have less political energy
than whites to exert on state or county elections because their
time is spent exclusively on tribal matters is a variant of the
““apathy’’ argument which has been used to justify the exclusion
of blacks from political participation in the South—an argument
uniformly rejected by the courts.!” States would be hard-pressed
to demonstrate a case that Indians have less political energy
than whites. History shows Indians have, in fact, participated
and are willing to participate when given the opportunity. In-
deed, studies of Indian voters in the states of Montana, South
Dakota, Washington, Arizona, and New Mexico demonstrate
that issues of concern to Indian voters can impact the cutcome
of state and local elections.'s

The Continuing Quest for Full Political Participation

The majority of blatant legislation and local actions which
prohibit Indians from voting have been repealed or struck down
by the courts. Registration of Indian voters has increased sub-
stantially, resulting in a dramatic increase in the number of

156. This argument was presented by the plaintiffs in Windy Boy. Plaintiff’s Re-
sponse to Defendants’ Post-Trial Brief at 9, Windy Boy (No. DV 83-225-BLG) See
also Derfner, Racial Discrimination and the Right to Vote, 26 VAND. L. REv. 523 (1973)
(discussion of the disenfranchisement of blacks after Reconstruction).

157. United States v. Marengo County Comm'n, 731 F.2d 1546, 1568 (11th Cir.
1984); United States v. Dallas County Comm’n, 739 F.2d 1529, 1536 (11th Cir. 1984);
Kirksey v. Board of Supervisors, 554 F.2d 134, 145 (5th Cir. 1977).

158. A recent political behavior study at the Tohono O’'dham and Gila River
Reservations in Arizona concluded that a candidates’ stand on Indian issues and concerns
for Indians were very important, receiving high percentages of 81% and 86% respectively.
Nat'L INDIAN YouTH CoUNch, POLITICAL AND ATTITUDES BEHAVIOR PolL AT ToHONO
O'oDHAM AND GnA RIvEr, ArizoNA (1986). Similarly, a poll conducted on the Navajo
Reservation showed that 69% of Navajos interviewed found a candidate’s concern for
Indian issues and people the most important factor. NaT'L InpiaN YoutH CouNcah.,
Navaso INDIAN POLITICAL ATTITUDES AND BEHAVIOR Poil 16 (1984).

Helen Peterson examined Indian voters in the 1952 and 1956 elections and found
Indians turning out to vote against specific policies affecting Indians. Peterson, swpra
note 74, at 125. Stephen Kunitz's and Jerrold Levy’s study of Navajo voting in the
1968 national election and Jack Holmes’ review of Navajo voters in the 1967 New
Mexico clection showed Navajos voting on issues of importance to them and supporting
specific candidates sponsoring such issues. Kunitz & Levy, Navajo Voting Patterns,
Prateau, Summer, 1970, at 1, 1-8; J. Houuex. Pormics ™ New Mexico (1967). See
also D. McCooL, supra note 91, at 116-28.
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Indians voting."® Indians are seeking election to local school
boards and state government positions. Grassroots coalitions
and groups formed in Indian communities are registering Indian
voters door-to-door, sponsoring candidate forums, and provid-
ing voter information on significant issues. The resulit is a greater
awareness among Indians of their voting rights and the signifi-
cant influence they can have on local, state and county elections.
In 1986, a National Indian Youth Council report showed there
were 852 Indians holding 2 nontribal elected office. Of the
officeholders, more than 90% were serving, on school boards,
49 werc serving in state-level positions, and one served in Con-
gress.'®
A consequence of this upsurge in Indian political action and
success in the election of Indian candidates is a marked increase
in voting rights litigation. Indians are challenging state-devised
election schemes and systems that submerge Indian voting strength
or deny equal and effective participation in the political process.
The primary tool utilized by Indian voters to assert and protect
their fundamental constitutional rights is the Voting Rights Act
of 1965.'¢
The Voting Rights Act of 1965 is the culmination of efforts
to create an effective remedy for the systematic discriminatory
voting practices against minority communities. The Act is aimed
at precluding state government officials from interfering with
the right of minorities to register and vote. It is a complex
compilation of general provisions that are permanent and affect
all states and specific provisions that are temporary and only
affect jurisdictions that meet particular criteria stipulated in the
Act.'®
The most important provisions of the Act are section 2, which
bans voting practices that result in the denial or abridgment of
the right to vote on account of race, color, or membership in

159. See Windy Boy, 647 F. Supp. at 1004, 1007; D. McCoot, supra note 91, at
119-20. Despite this undeniable progress, registration and turnout of Indian voters can

still be characterized as low, as with other minority voters.
160. NaT'L INDIAN YOUTH CouNncrL, INDIAN ELECTED OFFiciaLs DIRECTORY (Nov.
1986). The sole congressman is Ben Nighthorse Campbeli, a2 Northern Cheyenne residing

in Colorado.
161. Pub. L. No. 89-110, 79 Stat. 437 (codified as amended at 42 U.S.C. §§ 1971,

1973-1973bb-1 (1982)).
162. Provisions of the Voting Rights Act ar¢ described in U.S. CoMu'N ON CrviL

RiGuts, THE VOTING RicHTs ACT: UNFULFILLED GoaLs 4-21 (1981) thereinafter UnFuUL-
fILLED GOALS).

1(.: ;l:l
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a language minority,'®® and sections 4 and 201, which abolish
“‘tests and devices’ for voting.'® In 1970, Congress extended
the ban for five years and made it applicable nationwide.'** Five
years later, Congress made the ban permanent.'* In 1982, Con-
gress amended section 2 by adopting the results standard, pri-
marily in response to City of Mobile v. Bolden.'®

Other permanent provisions of the Act make it a crime to
deprive or intend to deprive anyone of the rights protected by
the Act,'s® abolish durational residency requirements, and estab-
lish uniform standards for absentee voting during presidential
elections.'®® Additionally, the Act provides that any voter who
needs assistance because of a disability or an inability to read
or write is entitled to assistance.'”

163. In 1982, Congress strengthened the protection of tae Act by amending § 2. See
Voting Rights Act of 1982, Pub. L. No. 97:205, § 2, 96 Stat. 131, 131-32 (codified at
42 U.S.C. § 1973(a) (1973)). Amended § 2 provides:
No voting qualification or prerequisite to voting or standard, practice, or
procedure shall be imposed or applied by any state or political subdivision
in a manner which results in a denial or abridgement of the right of any
citizen of the United States to vote on account of race, color or in
contravention of the guarantees set forth in section 1973 (f) (2) of this
title as provided in subsection (b) of this section.

Id.

164. 42 U.S.C. § 1973b (1976). Congress did not outright ban the use of the poll
tax as a condition for registration but did determinc that the tax ‘‘denied or abridged™
the right to vote. Congress authorized the United States Attorney General to bring suit
in any jurisdiction where the tax was used to enjoin its enforcement. Id. § 1973h.

165. Voting Rights Act Amendments of 1970, Pub. L. No. 91-285, 84 Stat. 314.
The Act had previously applied to specific jurisdictions.

166. Act of Aug. 6, 1975, Pub. L. No. 94-73, 89 Stat. 402.

167. 446 U.S. 55 (1980). In 1980, a sharply divided Court established a subjective
intent standard for vote dilution claims under the Constitution and § 2 of the Act. The
plurality held that proof of racial purpose was a prerequisite for a violation of voting
rights. Id. at 72-74. For a discussion of the stancard in vote dilution cases applied by
the courts pre-Bolden, see Parker, The “‘Results'’ Test of Section 2 of the Voting Rights
Act: Abandoning the Intent Standard, 69 VA. L. Rev. 715 (1983).

168. 42 U.S.C. § 1973j (1976).

169. Id. § 1973aa-1.

170. Voting Rights Act, Amendments of 1982, Pub. L. No. 97-205, § 5, 96 Stat.
131, 134-35 (codified at 42 U.S.C. §§ 1973aa-6 (1983)). Another provision of the Act
allows the Attorney General to send federal examiners to covered jurisdictions when the
Attorney General has received twenty or more written complaints alleging voter discrim-
ination in that jurisdiction. 42 U.S.C. §§ 1933d, 1933f (1976).

Under §§ 3(a) and 3(c) of the Voting Rights Act, a federal court can order a jurisdiction
to pre<lear [obtain approval] of its upcoming election. The federal court can then
authorize the appointment of federal examiners if the Attorney General or an aggrieved
person files suit to enforce the voting guarantees of the fourteenth and fifteenth
amendments. 42 U.S.C. § 1973a(a) (1976). Under § S of the Act, certain jurisdictions

102
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Bilingual Elections

A special provision of the Act requiring assistance to language
minorities (American Indians, Asian-Americans, Alaska Natives
and Hispanics) was added in 1975.'"" This provision was recently
extended until 1992.2 In 1975, Congress determined that ‘‘vot-
ing discrimination against citizens of language minorities is per-
vasive and national in scope.’’'” It further concluded that, based
on testimony, language minorities had ‘‘been denied equal ed-
ucational opportunities by state and local governments’’ causing
them to have ‘‘severe disability and continuing illiteracy’’ in
English.'* Language barriers combirad with English-only reg-
istration and voting procedures excluded language minorities
from effective political participation. These were excellent rea-

sons for congressional passage of the special minority language
provisions.

are encompassed by the Act and, therefore, are required to submit proposed changes
in its voting laws, practices, or procedures to either the U.S. Attorney General or the
U.S. District Court for the District of Columbia. See 42 U.S.C. § 1973c (1982 & Supp.
IV 1986).

Federal examiners have been appointed in two jurisdictions affecting Indians in
situations not covered under the section. In United States v. Thurston County, Nebraska,
No. 78-0-380 (D. Neb. May 9, 1979) (consent decree), pre-clearance was stipulated in a
consent decrec between the County and the Attorney General. The Attorney General
challenged the County's at-large method of electing its board of supervisors. It argued
that this method diluted the voting rights of members of the Omaha and Winnebago
Tribes, in violation of § 2 of the Voting Rights Act. The consent decree required county
commissioners to be elected from single member districts. In addition, Thurston County
was placed under § 3(a), federal examiners were appointed, and the jurisdiction was
required to pre<clear its election changes for § years. Id. at 3.

The second case, United States v. Town of Bartelme, No. 78-C-101 (E.D. Wis. Feb.
17, 1978), involved Indian residents of the Stockbridge-Munsee Reservation in Wisconsin.
The United States alleged the Bartelme and Shawano County, Wisconsin, denied residents
of the Stockbridge-Munsee Reservation the right to vote. Town residents had signed a
petition that would sever the Reservation from the town. The petition was approved by
the County. Thus, residents of the Reservation were no longer allowed to vote in city
or county elections. However, a preliminary injunction was issued ordering the town to
allow residents of the Stockbridge-Munse¢e Reservation to vote.

171. Voting Rights Act, Amendments of 1975, Pub. L. No. 94-73, § 207, 89 Stat.
401, 402 (codified at 42 U.S.C. § 1973 1(c)(3) (1982)) (amending § 14(c)(3) of the Act).

172. See Pub. L. No. 97-205, § 4, 96 Stat. 131, 134 (codified at 42 U.S.C. §§
1973aa-1a (1982)).

173. Voting Rights Act, 1975 Amendments, Pub. L. No. 94-73, § 203, 89 Stat. at
401 (codified at 42 U.S.C. § 1973b(f)(1) (1982)) (amending § 4(f)(1) of the Act).

174. See Extension of the Voting Rights Act of 196S: Hearing on S.407, $.903,
S.1297, §.1409 and S.1443, Before the Subcomm. on Constitutional Rights of the Senate
Comm. on the Judiciary, 94th Cong., 1st Sess. 214-19, 255-68, 738-56, 756-89 (1975).

I
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Specific jurisdictions under this section are required to provide
bilingual forms and notices, bilingual ballots, bilingual voter
information, and oral assistance at the polls.!” The provisions
also provide that when the language of the minority is oral or
unwritten, as many Indian languages are, the specific
jurisdiction'’ is ‘‘only required to furnish oral instructions,
assistance, or other information relating to registration and
voting.'*'"

Two Navajo cases, Apache County High School Dist. No. 90
v. United States'™ and United States v. County of San Juan,
New Mexico,'” are illustrative of the types of problems that
arise with the bilingual requirements.’*® In 1975, the Apache
County High School District in Arizona brought a declaratory
judgment in the United States District Court for the District of
Columbia in order to pre-clear its bilingual plan for a bond
election. In Apache County High School Dist. No. 90 v. United
States, the district court denied the school district’s request and
found it had ‘‘deliberately failed to inform the Navajos’’ about
the election issues and the issues, because it had not disseminated
information in the Navajo language and it had not sent infor-
mation to Navajo chapter officials.’® Further, the court found
the school district had not provided bilir.gua! Navajo poll work-
ers and it had limited the number of polls on the Navajo
Reservation.!#?

A second, similar suit was brought five years later. In United
States v. County of San Juan, New Mexico, the United States
alleged that San Juan County failed to provide ‘‘oral instruc-
tions, assistance, and other information relating to the registra-
tion and voting process in the Navajo language whenever such
language was provided in English”;'® failed to provide an ad-
equate number of bilingual Navajo interpreters;'® and failed to

175. 42 U.S.C. §§ 1973(bXN(3), 1973aa-1a(db), (c) (1982); 28 C.F.R. § 55.19 (1980).

176. See 28 C.F.R. § 51 appendix (1988) for jurisdictions covered under § 5 and
the minority language provisions.

177. 42 US.C. §§ 1973(f)(4), 1973aa-1a(c) (1976).

178. No. 77-1815 (D.D.C. June 12, 1980).

179. No. 79-508JB (D.N.M. April 8, 1980).

180. These two cases are discussed extensively by the U.S. Commissior. on Civil
Rights in UNFULFILLED GOALS, supra note 169, at 87-88.

181. Apache County High School, No. 77-1815, slip. op. at 4.

182. Id. at 5-6.

183. Complaint at 4, United States v. County of San Juan, New Mexico (No. 79-
508JB).
184, Id.
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provide sufficient information (in the Navajo language) con-
cerning locations of polling places. !

The parties entered into a settlement in which San Juan
County agreed to comply with the minority language provisions
in preparing and conducting elections.!* In addition, the County
agreed to (1) train poll workers in aspects of voter registration
and in giving assistance to bilingual voters; (2) establish more
poll places on the Navajo Reservation; (3) publish voting infor-
mation in Navajo and English; and (4) undertake a voter reg-
istration of Navajos.!®?

Section 2 of the Voting Rights Act

In 1982, Congress amended the Voting Rights Act.'®® The
amendments to section 2 received the great debate because the
requirement of proving a discriminatory purpose for a section
2 violation was eliminated.'® Amended section 2 provides that
any voting law or practice which *‘results’’ in discrimination on
account of race or color, or language minority status, is unlaw-
ful.!s°

In Bolden, the Supreme Court stated that proof of a discrim-
inatory purpose was required to establish a statutory violation
of section 2.'!' Congress responded directly to Bolden by amend-
ing the Voting Rights Act. The report of the House Committee
on the Judiciary explained the purpose of the amendment was
‘‘to make clear that proof of discriminatory purpose or intent
is not required in cases brought under that provision” and ‘‘to
restate Congress’ earlier intent that violations of the Voting
Rights Act, including section 2, could be established by showing
the discriminatory effect of the challenged practice,’’'? and the
dilution or diminishment of the voting strength of minority
voters. Both the House and Senate reports give detailed guide-

185. Id.

186. Id. For minority language provisions, see 25 U.S.C. § 1973aa-1a (1982).

187. United States v. County of San Juan County, Uiah, No. 79-508JB, stipulation
at 4.

188. Pub. L. No. 97-205, 96 Stat. 131 (codified at 42 U.S.C. §§ 1971-1975¢ (1982)).

189, Id. at 134. See Parker, The Results Test of Section 2 of The Voting Rights
Act: Abandoning the Intent Standard, 69 VA. L. Rev. 715 (i983) (discussion of the
amendments to § 2).

190. Pub. L. No. 97-205, § 2, 96 Stat. 131, 131-32 (codified at 42 U.S.C. §§ 1973(a)
(1982)).

191. City of Mobile v. Bolden, 446 U.S. 55, 60-74 (plurality opinion).

192. H.R. No. 227, 97th Cong., 1st Sess. 29 (1981).

1c¢
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lines on the implementation of section 2 and congressional intent
in amending the Act.'”

Vote dilution is ‘‘a process whereby election laws or practices,
cither singly or in concert, combine with systematic bloc voting
among an identifiable group to diminish the voting strength of
at least one other group.”'™ Vote dilution takes many forms,
including reapportionment plans that fragment or concentrate
populations,'s* staggered terms,'® majority vote requirements,'”’
annexations,'® and numbered posts.'”® The predominant form
of vote dilution today is at-large voting or multi-member dis-
tricting.

Under an at-large scheme, residents of a school district or
county vote for the membership of the school board or county
commission. The majority, if it votes as a bloc, can choose all
the board members or officials, thus denying the minority an
effective opportunity to elect representatives of its choice. These
election systems can and do negate the gains made by minority
voters under the Voting Rights Act.

The amendment to section 2 and the subsequent Supreme
Court decisions?® have greatly supported Indian vote dilution
claims. Most of the litigation has been initiated or supported
by the Native American Rights Fund, National Indian Youth
Council, the Legal Services Corporation, and the American Civil
Liberties Union.

193. S. Rep. No. 417, 97th Cong., 2d Sess. 27, 28-9 (1982). These factors are taken
from the pre-Bolden voting cases of White v. Regester, 412 U.S. 755 (1973); Zimmer
v. McKeithen, 485 F.2d 1297 (5th Cir. 1973) (en banc), gff’d on other grounds sub
nom. East Carroll Parish School Bd. v. Marshall, 424 U.S. 636 (1976).

194. C. DavIDSON, MmNonTY Vot DruTion 4 (1984). The basic voting dilution
principles derive from the one person-one vote reapportionment case of Reynolds v.
Sims, 377 U.S. 533 (1964). There, the Supreme Court stated:

There is more to the right to vote than the right to mark a piece of paper

and drop it in a box or the right to pull a lever in a voting booth. The

right to vote includes the right to have the ballot counted. . . . It also

includes the right to have the vote counted at full value without dilution

or discount . . . that federally protected right suffers substantial dilution

. . . [where a) favored group has full voting strength . . . [and] [t}he groups

not in favor have their voters discounted.
Id. at 555 n.29 (quoting South v. Peters, 339 U.S. 276, 279 (1950) (Douglas, J.,
dissenting)).

195. See Windy Boy v. County of Big Horn, 647 F. Supp. 1002 (D. Mont. 1986).

196. See City of Rome v. United States, 446 U.S. 156 (1980).

197. See City of Port Arthur v. United States, 459 U.S. 159, 167 (1982).

198. See id. at 166-67.

199. See Rogers v. Lodge, 458 U.S. 613, 627 (1982).

200. See id.; Thornburg v. Gingles, 478 U.S. 30 (1986).

107

ERIC

Aruitoxt provided by Eic:




ERIC

Aruitoxt provided by Eic:

101

No. 1] JIM CROW, INDIAN STYLE 199

In 1986, in Windy Boy, the federal district court in Montana
alleged the Big Horn County and School District’s at-large
election schemes were violative of section 2. Windy Boy came
about as a years of unsuccessful attempts by Crow and Northern
Cheyenne individuals to elect an Indian to the county commis-
sion and to the schcol board. The Indian plaintiffs presented
extensive evidence of past and continuing discrimination or po-
larization in voting, public accommodations, employment, ap-
pointments to boards and commissions, police protection, political
associations, housing, social and business organizations, and
churches. Historians, political scientists, and statisticians, serving
as expert witnesses on behalf of the plaintiffs, recounted the
record of discrimination in Big Horn County.®' The court de-
cided overwhelmingly in favor of the plaintiffs and ordered the
county and school district be redistricted into single-member
districts.2? .

The use of single-member districts is an effective remedy to
voter dilution in at-large voting sc:emes. Single-member districts
have been utilized in several claims against at-large voting in
New Mexico,* Arizona,” and Colorado.s

Where the minority population is geographically dispersed,
single-member districts do not always provide an equal oppor-
tunity for minorities to elect representatives of their choice.?
Limited and cumulative voting schemes are alternatives. In a
cumulative system, a voter casts a multiple vote for less than a

201. Windy Boy, 647 F. Supp. at 1006. In racial vote dilution cases, the courts have
utilized several standards to demonstrate vote dilution. In Windy Boy, the court reli-d
on the factors developed in Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973).

202. Windy Boy, 647 F. Supp. at 1023. A single member district is where members
of the minority group constitute a majority.

203. Tso v. Cuba Indep. School Dist., No. 85-1023-JB (May 18, 1987) (consent
decree); Largo v. McKinley Consol. School Dist., No. 84-1751 HB (Nov. 26, 1984);
Estevan v. Grants-Cibola County School Dist., No. 84-1752 HB (Nov. 26, 1984). In
March 1985, the New Mexico legislature ended at-large voting schemes for all county
commissions, except in counties with populations less than 2,000, and for all school
boards, except districts with fewer than 500 students. See also Casuse v. City of Gallup,
No. 88-1007-HB (D.N.M. 1988). Bowannic v. Bernalillo School Dist., No. CN88-0212
(D.N.M. 1988).

204. Clark v. Holbrook Pub. School Dist., No. 3, No. 88-0148 PCTRGS (D. Ariz.
1988).

205. Cuthair v. Montezuma-Cortez, Colo. School Dist. No. RE-1, No. 89-C-954 D.
Colo. 1990) (consent decree).

206. See Criteria for Districting: A Social Science Perspective, 33 UCLA L. Rgv.
77, 160 (1985); Note, Alternative Voting Systems As Remedies for Unlawful At-Large
Systems, 92 Yare L.J. 144 (1982); Siill, Alternatives to Single-Member Districts, in
MmoRITY VOTE DILUTION, supra note 194, at 249-67.

1¢8
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full slate of candidates (i.e., a voter casts more than one vote).?
A voter does not have to belong to a plurality or a majority of
the electorate in order to elect a candidate of his choice. Cu-
mulative voting has recently been used during settlements of
minority vote dilution cases in Alamagordo, New Mexico; Peo-
ria, Illinois; and several towns in Alabama.

The cumulative voting system has been adopted in a recent
South Dakota case. In Buckanaga v. Sisseton School District,>
members of the Sisseton Wahpeton Sioux Tribe challenged the
at-large voting system. In 1980, the Sisseton School District
contained 5,628 residents, of which 33.9% were Indian.*® The
school district was governed by a nine member board; three of
the nine members were elected every year to three year terms.?'
Triba! members had consistently been candidates for seats on
the school board, but had rarely been successful.?!!

On remand, the parties entered into a consent decree, agreeing
to the use of cumulative voting rules in future elections.?'? Voters
acquired the option of casting their three votes in any combi-
nation they wished. This allowed the school district to retain its
at-large, staggered-term system, yet provided the tribal members
with a more realistic opportunity to elect a candidate of their
choice.

The first interim election under the new voting rules was held
in June, 1989, and resulted in an Indian winning over a field
of seven candidates. In the May, 1990, election, a full nine-
member board was elected by the school district voters. Three
Indians were elected to the board.*?

Other discriminatory election laws and practices have fallen
when challenged by Indian voters.?** In a South Dakota case, a
few Gays prior to the November, 1984, general election, a county
auditor rejected registration cards from an Indian registration

207. See Note, supra note 213, at 14849, 153-54,

208. No. 84-102S (D.S.D. 1985) (1985 WL 6683), rev’d and remanded, 804 F.2d 469
(8th Cir. 1986).

209. Id., 804 F.2d at at 470.

210. Id.

211. Id., 804 F.2d at 476, The record showed that “from 1974 to the present [1986],
there has been only one Indian board member; and since 1982, 23 Indians sought office
and only 3 were successful.” Id.

212. Consent Decree, Buckanaga v. Sisseton Indep. School Dist., No. 84-1025 (1988).

213, Report from Harvey DuMarce to the Native American Rights Fund (May,
1990) (unpublished report).

214. See, e.5., Love v. Lumberton City Bd. of Educ., No, 87-105-CIV-3 (D.N.C.
1987) (Lumbee Indians successfully challenged multi-member districting in North Car-

olina). _
1G5
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drive.2®* One day before the general election, the district court
ordered the county officials to permit the Indians to vote.2¢

In addition, Indians conducting registration drives have been
impeded by county officials. For example, a county auditor
limited the number of application forms to be given to Indian
voter registrars to ten-to-fifteen apiece. The registrars had trav-
eled approximately eighty miles round-trip to begin their regis-
tration drive. In Fiddler v. Sisker,?" the court held the county
auditor had discriminated against Indian voters in violation of
section 2. The court extended the deadline for voter registration
by one week.2'

In addition to the situations of Fiddler and American Horse,
Indian voters have challenged the denial of polling piaces in
outlying Indian communities. In Black Bull v. Dupree School
District No. 64-2,* the Dupree School District was ordered to
establish four polling places on the Cheyenne River Sioux Res-
ervation. Prior to the lawsuit, Indian voters were forced to
travel up to 150 miles round-trip to vote in school board elec-
tions.?®

Indian voters have also been involved in reapportionment
lawsuits. In Sanchez v. King,”?' New Mexico’s reapportionment
plan was found to be violative of the one-person one-vote
principle. In Sanchez, the defendants were ordered to redraw
districts in compliance with the principle of population equality.
After the state legislature redrew the districts, Indian and His-
panic voters, in a second phase of the case, attacked the dis-
tricting scheme on the grounds that the scheme resulted in an
impermissible dilution of minority voting strength violative of
section 2. A court-imposed redistricting plan was ordered into
effect to bring the state into compliance.??

In summary, the above cases have demonstrated that as re-
cently as eight years ago, Indian voters were covertly discrimi-

215. American Horse v. Kundert, No. 84-5159 (D.S.D. Nov. §, 1984).

216. Id., slip op. at 1 (Order).

217. No. 85-3050 (D.S.D. Oct. 24, 1986). Similar evidence of discrimination was
presented in Windy Boy. See supra notes 20102 and accompanying text.

218. Fiddler, No. 85-3050.

219. No. 86-3012 (D.S.D. May 14, 1986) (Stipulation for Settlement).

220. Prior to the stipulation, a temporary restraining order was ordered to halt the
school board election.

221. 550 F. Supp. 13 (D.N.M. 1982), aff’d 459 U.S. 801 (1983). See also Ratcliff
v. Municipality of Anchorage, No. A86-036 (D. Alaska 1989) (challenge to reappor-
tionment plan of city by Alaskan Natives).

222. Sanchez v. King, No. 82-0067-M (Aug. 8, 1984).

1.
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nated against, and were required to seek adjudication of a right
long recognized as a personal right.

Conclusion

This article has discussed the resistance by states and local
entities to Indian participation in virtually every aspect of the
electoral process. While early federal policies encouraged Indians
to adopt the ways and practices of the majority society, Indians
were prohibited from exercising their freedom of choice of
representatives. The courts have played a major role in constru-
ing the numerous, and sometimes conflicting, federal statutes
and regulations that seek to protect Indian voting rights, and
will continue to do so in the future,

With the passage of the Voting Rights Act of 1965, Indians
have intensified the fight for increased political participation and
have made great strides in defeating the various discriminatory
state voting schemes. Indians will continue to face the enduring
legacy of racial discrimination as the campaign for equal voting
rights spreads throughout Indian Country. Indians now know
they can significantly influence the local political decision-mak-
ing policies that affect their lives. Thus, Indians will continue
to seek the goal of political equality envisioned in the fifteenth
amendment and the Voting Rights Act of 1965.
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Mr. EDWARDS. Kevin Lanigan is an attorney with the M.C. office
of Hogan & Hartson. Mr. Lanigan serves as counsel for the Mexi-
can-American Legal Defense and Education Fund and has worked
extensively in this area of voting rights.

Welcome and you may procees.

STATEMENT OF KEVIN J. LANIGAN, HOGAN & HARTSON,
ATTORNEY FOR THE MEXICAN-AMERICAN LEGAL DEFENSE AND
EDUCATIONAL FUND, INC.

Mr. LANIGAN. Thank you, My. Chairman and distinguished mem-
bers of the subcommittee. We've come today to urge in the strong-
est possible terms section 203 of the Voting Rights Act be both re-
authorized and expanded in coverage.

Experience has proven, and Congress already has found, that
voting discrimination sgainst language minorities is pervasive and
national in scope. The right to vote, of course, is guaranteed to all
citizens of the United States, and the Supreme Court has long held
that the right to vote is a fundamental one. Implicit in the right
to vote is the right to cast an informed and effective vote.

In 1975, many States printed all of their registration and election
materials only in the English language. Local election officials, in
fact, did not exercise their option except in the rarest of cases to
offer language assistance voluntarily. This obviously is still the
case today, although in fewer States as a result of Congress’ earlier
attention to this issue. In jurisdictions where language minority
voters reside in any substantial numbers, English-only elections
preclude many of our fellow citizens from fully understanding the
vote]s] they cast while effectively deterring many others from voting
at all.

As one Federal court has eloquently stated, and I quote, “The
riﬁht to vote additionally includes the right to be informed as to
which mark on the ballot or which lever on the voting machine will
effectuate the voter’s political choice. The voter who is not fluent
and literate in English is just as surely disabled as the blind or
physicalll}' incapacitated voter, and, therefore, in equal need of as-
sistance.

Moreover, the limited English proficiency of many of our lan-
guage minority citizens is all too often not a result of any voluntar
choice, but of less than equal educational opportunities that are of-
fered at the State and local levels.

Notwithstanding the natural progression of most of American
citizens toward fluency in English, tﬁ:e extent of the need for lan-
guage assistance in voting today may well be even greater than in
1975. This increased nee%] is a product primarily of simple immi-
gration trends and demographics. Data from the 1990 census indi-
cate that a high level of immigration has made Asians and His-
ganics the fastest-growing minority populations in the United

tates. native Americans have also registered significant gains in
population over the last decade.

In addition, there has been a significant new development since
Congress last took action on voting rights, and it is a gevelopment
that directly implicates the progress of Congress’ effort to try to
broaden participation in the democratic processes in this country.
Capitalizing on the purported threat said to be posed by immi-

[y
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grants to American culture and the English language, the English-
only movement in this country has secured over the past decade
enactment of English-only laws in many States and localities
throughout the country. Some leaders of this movement charge
that the provision of bilingual ballots results in_language-minority
citizens failing to assimilate into American culture because they
have no incentive to learn English. This charge is simply not true.
It is undisputed that learning the English larzlguagc is critical to
successful integration into American society and into the American
economy. Accordingly, Hisparic and Asian immigrants are, in fact,
acquiring fluency in English at approximately equivalent rates reg-
istered by earlier immigrant groups, and the overwhelming major-
ity of language minority citizens know that it’s critical that they
learn the English language.

The issue presente%utoday does not merely concern the renewal
of a Federal mandate, but rather also the avoidance of these new
local prohibitions. English-only laws, if given effect, could expressly
prohibit bilingual voting materials on a widespread basis. There
has been some discussion earlier today again that local eleciion of-
ficials could just be left the option of offering language assistance
wherever it’s needed, but the fact is that today there are seven
States with English-only laws that are wholly or partly covered by
the language assistance of the Voting Rights Act. To the extent
that section 203 would not be renewed, I think that it’s quite pos-
sible that courts in those States would hold that local officials
would not be able under State law to offer language assistance
even where it's needed.

There is no question that State and local English-only laws
which declare English the language of the ballot explicitly are
facially inconsistent with section 203’s language minority provi-
sions and are overridden in jurisdictions that are covered by sec-
tion 203 by virtue of the supremacy clause. These English-only
laws, while thus rendered currently unenforceable by the existence
of the Federal language assistance provisions in covered States and
localities, would be given new life in the absence of the language
assistance provisions. Language minorities in these jurisdictions
could experience immediate and significant new impediments to
voting that could ultimately affect their rights in education, em-
ployment, and other rights and privileges of citizenship as well.

gontinuing and expanding this assistance to language minorities
in order to make truly effective their right to vote is of such fun-
damental importance that cost should not matter. To the extent it
does, however, the evidence is clear that the cost of language as-
sistance is far from prohibitive. The first indepth look by Congress
at the cost of language assistance was undertaken during the 1982
reauthorization process. The evidence submitted indicated at that
time that the zosts were far from burdensome. This finding was
confirmed in 1986 by a General Accounting Office study; in 1991,
by MALDEF survey; and again over just the last few months, by
our own focused inquiry into the cost of providing language assist-
ance under especia%y challenging circumstances that are found in
Apache County, AZ, and San Francisco, CA.

Today, with the need as great or greater than it was in 1975 and
with costs of language assistance demonstrably reasonable,

110
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MALDEF asked Congress to reaffirm its commitment to equal ac-
cess to voting lgg renewing for an additional 15 years and en‘:})and-
ing in scope the language assistance provisions of the Voting
Rights Act. In this way, (%ongress will continue the only effective
remedy it has yet devised and implemented to the impediments
faced by language minorities througgout the country and exercising

their right to vote in an effective and informed manner.

I thank you for the opportunity to present this testimony, and I
would be happy to answer any questions about these issues that
members might have.

Mr. EpwaRrDS. Thank you, Mr. Lanigan. We'll have some ques-
tions later.

[The prepared statement of Mr. Lanigan follows:]
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Introduction

Chairman Edwards and distinguished members of the
subcommittee, I am Kevin Lanigan, here representing the
Mexican-American Legal Defense and Educational Fund, Inc.
(*MALDEF"). */ My law firm, Hogan & Hartson, has a history of
involvement in this issue as long as any, having represented
MALDEF in 1975 in its efforts to secure initial enactment of
section 203 of the Voting Rights Act of 1965 (the "Act").

We return today in order to urge, in the strongest
possible terms, that section 203 be both reauthorized and
expanded in coverage prior to its current August 6, 1992
expiration date. One of the two critical language assistance
provisions of the Act, section 203 must be reauthorized in
order to ensure that the right to vote guaranteed to all
American citizens can be equally and effectively exercised by
citizens who are "language minorities.™ Experience has
proven -- and Congress already has found -- that voting
discrimination against language minorities is “pervasive and
national in scope." 1/ When language minorities are denied

the ability to exercise effectively their right to vote, they

*/ Attached to this statement as Addendum 1, and submitted
herewith for the record, is a March 4, 1992, memorandum
prepared by Hogan & Hartson on behalf of MALDEF and entitled,

. Faci p
v

Rights Act. This memorandum -- of which this statement is

largely a distillation -- was previously submitted to the

Senate Subcommittee on the Constitution.
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are unable to elect their chosen candidates to political

office; they are denied a rightful voice in representative

government; and they are, consegquently. effectively

disenfranchised from the political process. 2/

In enacting the original language assistance .
amendments to the Voting Rights Act the 94th Congress found

that:

{vlioting discrimination against citizens of
language minorities is pervasive and
national in scope- Such minority citizens
are from environments in which the dominant
language is other than English. In addition
they have peen denied equal educational
opportunities by State and local
governments., resulting in severe
disabilities and continuing jlliteracy in
the English language. . - - [Wlhere State
and local of ficials conduct elections only
in English, language minority citizens are
excluded from participating in the electoral
process. In many areas of the country. this
exclusion 1is aggravated py acts of physical,
economic, and political jntimidation.

on the basis of these findings, Congress determined that the
parriers that had been erected between language minority voters
and the ballot could not be permitted to stand:
The Congress declares that. in order to
enforce the guarantees of the fo .rteenth and
fifteenth amendments to the Uni’ed States
Constitution, it is necessary to eliminate
such discrimination by prohibiting
English-only elections, and by prescribing
other remedial devices. 3/
Unless Congress rakes action in the coming months. however, the

protections afforded by section 203 will lapse.

Q
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The Nature and Fundamental Importance of the Right to
Vote

The right to vote is guaranteed to all citizens of the
United States, 4/ and the United States Supreme Court has long
held that the right to vote is a "fundamental® right. 5/
Implicit in the right to vote is the right to cast an informed
and "effective” vote. 6/ The Supreme Court has recognized that
"the individual has certain fundamental rights which must be
respected. The protection of the Constitution extends to all,
to those who speak other languages as well as those born with
English on the tongue." 1/

Notwithstanding the protections of the Fourteenth and
Fifteenth Amendments, the U.S. Commission on Civil Rights noted
that, prior to the Act's enactment,

Numerous practices were used to deny

minority citizens the right to vote,

including physical intimidation and

harassment, the use of literacy tests, the

poll tax, English-only elections, and racial

gerrymandering. . . . In many areas,

minorities were almost totally excluded from

the political process.” 8/

Some of these abuses -- including primarily the continued use
of English-only elections in jurisdictions not covered by the
Act's language assistance provisions, or the

less-than-enthusiastic implementation of minimal language

assistance provisions in covered jurisdictions -- continue to

detract from the rights of American citizens whose fluency and

education are in languages other than English.




ERIC

Aruitoxt provided by Eic:

113

II. "English-only” Barriers to Language Minorities' Access
to the Ballot

In 1975, Texas and many other states printed all of
their registration and election materials only in the English
language. In jurisdictions where language minority voters
reside in any substantial numbers, such a procedure constitutes
the functional equivalent of maintaining an English language
literacy test as a prerequisite to voting. As one court
eloquently stated:

[Tlhe ‘right to vote' additionally includes

the right to be informed as to which mark on

the ballot, or lever on the voting machine,

will effectuate the voter's political

choice . . . . [The voter not fluent and

literate in English is] just as surely

disabled as the blind or physically

incapacitated voter, and therefore in equal

need of assistance . . . . 9/

As individual American citizens who are members of
language minority groups learn English, tteir need (on an
individual basis) for language assistance in voting naturally
diminishes. The existing data on this issue (including census
data and recent studies) indeed show that language minorities,
and specifically Hispanics, are learning English approximately
as quickly earlier immigrants. Two oft-cited studies, a 1986
Rand Corporation study by McCarthy and Valdez 10/ and a 1988
study by Veltman, ll/ "show that the rate of English language

acquisition by both native-born and immigrant Hispanophones

(first language heard -s Spanish) is impressive." 12/

| SRy
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Notwithstanding this natural progression of most
American citizens toward fluency in English, however, the
ercent of the need for language assistance in voting may well
be even greater today than in 1975. This increased need is a
product, in the final analysis, of immigration patterns and
simple demographics. Data from the 1990 Census indicate that a
high level of immigration has made Asians and Hispanics the
fastest growing minority populations in the United States. 13/
Native Americans have also experienced significant gains in
population in the last decade. 14/

According to a census profile published by the U.S.
Department of Commerce in June 1991, the Hispanic origin
population in the United States has increased by 53 percent
since the 1980 Census, from 14.6 million to 22.4 million. The
number of persons identifying themselves as Asian or Pacific
Islanders has increased by 108 percent, from 3.5 million in
1980 to 7.3 million in 1990. 15/ These figures reflect a
“profile of an increasingly multicultural society, with
virtually every corner of the nation drawing _the immigration
of] Asians and Hispanics from a range of different national
backgrounds.” 16/

The Native American population, which includes Alaskan
Natives (Eskimos and Aleuts), has increased by 38 percent, from
1.4 million to nearly 2 million. 17/ Taken together, these

figures represent a nationwide percentage increase of
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Hispanics, Asians, and Native Americans in the total population
of the United States since 1980 from 6.4 percent to 9.0
percent, 1.5 percent to 2.9 percent and 0.6 to 0.8 percent,
respectively. 18/

These increases call for even greater vigilance to
ensure that members of language minority groups, once they
attain citizenship, gain the fullest possible access to our
democratic processes. For a decade-and-a-half, the Act's
language assistance provisions have contributed significantly
to the realization of this goal, 19/ and it is vital that they
continue to d0 so in the future.

The latest wave of Asian and Hispanic immigrants
apparently has proven disconcerting to som=2, who perceive an
increase in such immigrant populations as a "“threat to ‘United
States culture' and to the English language.” 20/ This most
recent blossoming of nativist sentiment has given impetus to an
insistence that English be declared the "official language" of
the United States, including for purposes of elections.

Fueled by an unfounded fear that the cultural and
linguistic differences of the new Hispanic and Asian immigrants
create a "cultural separatism”™ threatening to the identity and
unity of the United States. 21/ This "movement® charges that
given the governmental provision of bilingual education,
bilingual government services, and, most i1elevant here,

bilinqual ballots, Hispanics and Asians are failing to
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assimilate into American culture because they have no incentive
to learn English. 22/ Consequently, proponents have mounted a
nationwide campaign and have seen a measure of success in
securing the enactment of "official English® and "English-only"
legislation at the state and local levels. Legislation to
similarly amend the U.S. Constitution has been repeatedly
introduced, but never yet enacted.

Although English is considered by many Americans to be
the national language, the United States does not in fact have
an official language -- no more than it has a state
religion. 23/ This is no mere oversight, but rather is
reflective of an affirmative philosophy that tolerance is more
consistent with this nation's republican spirit, as opposed to
the intolerance that characterized many of the nations and
societies that prompteé much of the immigration to these
shores. In expressly rejecting the adoption of an official
language as undemocratic and divisive, the Framers of the
Constitution "believed that leaving language to individual
choice was in keeping with the notions of individual freedom
upon which the country was founded." 24/ According to one

noted historian, the country's early political leaders

recognized the "close ¢onnection between language and

religious/cultural freedoms, and they preferred to refrain from
proposing legislation which might be construed as a restriction

on those freedoms." 25/ The Framers correctly concluded that,
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in time, the ascendancy of English would be widely accepted --
as it indeed is today -- and that serious resistance could be
provoked only if government sought to limit or require the
abandonment of the usage of native languages by minority
groups. 26/

Enactment by Congress in 1975 of the Act's language
assistance provisions represented a positive affirmation of the
principles of toleration with which this country was founded.
Reauthorization of these provisions in 1992 would be a vital
and necessary reaffirmation of these same principles, and a
meaningful and effective guarantee to all citizens of the
fundamental right to vote.

English-only laws, as they exist today in some states
and localities, if given effect could expressly prohibit
bilingual voting materials on a widespread basis. There is no
question that state ana local English-only laws which declare
English the "language of the ballot™ are faciaily inconsistent
with section 203's language minority provisions and are
overridden -- in jurisdictions covered by section 203, at least
until August 6, 1992 -- by virtue of the Supremacy Clause of
the United States Constitution. 27/ Such English-only laws,
while thus rendered currently unenforceable by the existence of
the federal language assistance provisions in covered states
and localities, would be given new life in the absence of the

countervailing federal law. 28/
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Lapse of séction 203°'s languag